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Speaker: Roger A Haskins, Economic Geologist (mineral exploration and mineral property 
evaluation) and Mining Law specialist. Worked in Manitoba 1974 - 1978 for the Manitoba 
Department of Energy & Mines as an exploration geologist exploring for precious and 
metallic minerals, and evaluating mineral properties for acquisition. 


Started with BLM in 1978 as District Geologist, Riverside District (geothermal, oil & gas, 
mining law, salables). Became State Geologist for BLM California in Sacramento in 1980, 
all minerals. In 1982, assigned to the Washington Office, Division of Mining Law. Technical 
and policy oversight of mining law adjudication, validity examinations, mining claim 
recordation, and national budget for the Mining Law Administration program. Since 
September 1989 has been with the Nevada State Office, Division of Minerals, as a geologist 
and mineral examiner in the Mining Law Administration and Salable Minerals programs. 


Objectives: To give the attendee a detailed overview of the history and evolution of the 1872 
Mining Law and FLPMA as it pertains to the Surface Management program, the current 
legal framework of these laws, the roles of the Bureau and the claimants under the mining 
law and FLPMA, and the basic requirements of these laws and the rights obtained from 
them. 
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The Social and Legal Evolution of the 1872 Mining Law 


Colonial Days to the Federation. The mining tradition of the Eastern United States is a 
blend of English (Cornwall District) and German (SW German silver districts) customs and 
common laws. The sovereign held title to "all gold and precious metals" and leased them 
out via the colonial charters, retaining a one-fifth royalty on all production. The concept of 
leasing and royalties to the sovereign were well developed but rarely enforced. The right 
of possession to a vein or lode by staking and physical occupation was well established. The 
right to follow the vein or lode down dip where ever it may lead is a well established 
custom. Miner’s disputes were heard and adjudicated by traveling judges who held "stannary 
courts” (tin courts of Cornwall and Devon) in the various mining districts on a regular basis. 


In the Southwestern United States, the mining traditions were derived from the Spanish 
Royal Codes of 1783 (and their preceding Royal Codes dating from the 1650’s and 1730's). 
The sovereign held all mineral rights and allowed mine acquisition by staking and 
occupation. Mineral ground and mines could be appropriated from the landowner by 
"denouncement." The sovereign retained a one-fifth royalty in kind on all production. Mine 
inspections were common and violators got the "axe." Local miner’s courts were allowed 
to settle disputes over mineral rights. 


Federation to 1866. In the early days of the Federation, the Treasury Department was 
responsible for the public lands, which were to be sold for revenues. In 1812, at the request 
of the Secretary of the Treasury, Congress removed responsibility for the public lands from 
Treasury and created a new independent agency to administer the lands, the General Land 
Office (GLO). In 1849, the Interior Department was created, and the General Land Office 
was made a part of Interior, its Commissioner reporting to the Secretary of the Interior. 
From 1789, all mines of lead, copper, and iron (and essentially all minerals) were placed 
under the War Department under a leasing system. Military officers administered the 
system on a local basis. Graft and corruption were rampant. The system collapsed in the 
early 1840’s. Most of the royalties owed the Government were never collected. 


Four major statutes are passed that affect mineral acquisition. In 1785, the Northwest 
Ordinance is passed. It reserves "1/3 of all salt mines" in each Township surveyed to the 
United States, to be held and worked by leasing from the Government. It proved 
impossible to administer. The three major land acquisition Acts are passed in this period. 
These are the "Cash Purchase Act" of 1821, the "Preemption Act" of 1841", and the first 
"Homestead Act" of 1862. The Acts required that lands entered and applied for be 
agricultural lands only. Mineral lands were to be classified by the Surveyor-General or the, 
General Land Office Registrar and Receiver, and withheld from sale and entry. b 
In the 1840’s and 1850’s, mineral lands were sold by "pre-emption" or by direct sale at two 
or three times the value of agricultural lands. Most of these lands were in the Missouri - 
Wisconsin lead belts, the Lake Superior copper district, and the iron ore deposits of 
Minnesota. Again, graft and corruption were rampant, the local Registrars and Receivers 
of the General Land Office (established in 1812) retiring as very wealthy men. 

These mineral lands were classified as agricultural lands, and sold at a lower price, to mining 
companies operating in these areas. 
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In 1849, the California Gold Rush began and the discovery of the fabulous Comstock silver 
lodes in Nevada caused thousands of people to leave the East to seek their fortune in 
California and Nevada. The miners staked claims on the gold and silver veins and lodes 
according to the customs and traditions of their respective place of origin. "Mining Districts" 
were established, bounded by ridge lines or river beds. The local rules for staking, 
recording, occupancy, diligence, and arbitration varied widely from District to District. After 
statehood, the California legislature passes legislation requiring the California courts to 
recognize the rules and customs of its Mining Districts as controlling doctrine in the 
adjudication of mining disputes. 


There was no Federal mining law now, the last expiring in the 1840’s. The miners were 
technically in trespass on the public domain. Large amounts of Eastern financial capital was 
being invested in the gold and silver mines. Security of tenure (title) was non-existent. At 
the close of the Civil War, things were rapidly coming to a head on the whole issue of 
Congressional mineral policy in general and the protection of invested Eastern capital in 
particular. 


1866 to 1872. After the Civil War ended, Congressional attention rapidly turned Westward. 
The general idea was to encourage the Nation’s population to migrate Westward to settle 
and occupy the land. Soldiers (via "bounty grants") had to be compensated for their war 
service, war debts had to be paid (by sale of public lands), and the now simmering question 
of mineral rights in the West was coming up to a boil, lead by Senator William Morris 
Stewart of Nevada. He was a mining attorney and held properties in California and Nevada. 
He was ultimately successful in maneuvering through the Senate (against Eastern opposition, 
who favored sales and royalties) the Lode Law of 1866. 


The Lode Law of 1866 (Act of July 25, 1866; 14 Stat 251) legitimized the existing traditions 
of the miners in California and Nevada, set up lode claims and how to stake them, required 
assessment work (diligence), and provided for patent of lode mining claims. Placer mining 
claims were not recognized as of yet. 


The Placer Act of 1870 ( Act of July 9, 1870; 16 Stat 217) also sponsored by Senator 
Stewart. It was passed as an addition to the 1866 Act. It recognized placer claims, provided 
rules for their location and holding, and made them subject to the other provisions of the 
Lode Law (diligence, patent, etc). 


In 1872, based on increasing conflicts between the mineral laws and the agricultural entry 
laws, Congress revised the Lode Law and Placer Act, added a few additional requirements, 
and passed this revision as the 1872 Mining Law (Act of May 10, 1872; 17 Stat 91). With 
a few changes over time, this is the basic framework we operate with today. 


In 1873 and later in 1876, Congress declares that all public lands in Michigan, Wisconsin, 
Minnesota, Kansas, and Missouri are agricultural, and may not be entered or patented under 
the mineral laws. 


In the 1890’s, Congress makes building stone, saline deposits, and oil and gas subject to 
location under the mining laws as placer claims. 
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1872 to World War IT. From 1872 until the end of World War I, the Congressional policy was 
to settle the West and dispose of the public lands, enhancing the Treasury in the process. 
Numerous homestead acts were passed and agricultural lands acquisition dominated the 
scene. The reach of the mining law was expanded to include all minerals except coal. 
Conflicts between rival entrymen were common. The issue of government access to 
dependable supplies of war materials (especially coal and oil) came to a boil in World War 
I. The question of revenues was a major concern. 


In 1916, in order to lessen the conflicts between agricultural and mineral entrymen, and to 
begin to assert a Federal role in the availability of minerals from the public lands, Congress 
passed the Stockraising Homestead Act of December 29, 1916 (39 Stat 864). This Act 
reserved coal and all other mineral deposits to the United States, and left them open to 
mineral entry under Federal authority. 


These ongoing concerns resulted further in the passage of the Mineral Lands Leasing Act 
in 1920 (Act of February 25, 1920; 41 Stat 437), which removed oil, gas, and other fuel 
minerals from the mining law and made them leasable, with royalties to the Government. 
Government consent to lease is discretionary. In the 1920’s, coal, sodium, potash, and 
phosphate were added to the leasing act. 


World War IT to 1970. After the War, public policy began to change concerning the use and 
employment of the public land. The Congressional attitude begins to shift from a disposal 
to a retention philosophy. Widespread abuses of the public land under the guise of the 
mining law occurred, the most notable being the patenting of large acreages of placer claims 
for sand and gravel in the Las Vegas and Phoenix areas. Claims are patented for $2.50/acre 
and resold quickly for $100 - $500 per acre for residential subdivisions. Widespread 
residential occupancy of mining claims occurs in the mountainous areas of the West. In the 
"OPEC States" (Montana, Wyoming, Colorado, and New Mexico) conflicts abound between 
mining claimants and lessees of Federal coal, oil, gas, and other Leasing Act minerals. 


Finally Congress, after considerable prodding from the Interior Department, passes three 
acts in close succession. The first PL 83-250, (Act of August 12, 1953; 67 Stat 539), provided 
for the co-existence of mining claims and leases upon the same lands. It reserved to the 
United States all Leasing Act minerals. This Act was modified by the second mineral law . 
PL 83-585 (Act of August 13, 1954; 68 Stat 709), popularly known as the Multiple Mineral 
Development Act. It re-emphasizes the right of the United States to the Leasing Act 
minerals covered by a mining claim and provides a contest style of procedure to resolve 
disputes between mining claimants and lessees. | ’ 
The third act passed is PL 84-167, the Surface Resources Act (Act of July 23, 1955; 69 2 .at 
368). This Act removes sand, gravel, cinders, pumice, and other "common varieties" of 
mineral materials from the mining law and makes them subject to contract sales under the 
1947 Mineral Material Sales Act. The act (PL 84-167) also makes it illegal to use or occupy 
any mining claim unless the use or occupancy is "reasonably incident" for mineral 
exploration, development, or production. It also codifies existing judicial rulings on the right 
of the United States to management and dispose of the surface resources within a mining 
claim. 
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In 1964, Congress begins to study the entire question of what to do with the public lands as 
a comprehensive package. Legislation is passed establishing a Public Land Law Review 
Commission (PLLRC) to study the entire question and recommend to Congress appropriate 
courses of action to follow legislatively. The Commission issued its report in 1970 (see One 
Third of the Nation’s Land, GPO, 1970, 343 pp). Of the over 200 recommendations, 10 
effected the mining law. The Commission recommended a Federal level recording system, 
no patenting of the surface, and the eventual replacement of the mining law with a leasing 
package. 


1970 to Present. The period between 1970 and 1976 was a period of turmoil in the Congress 
as numerous bills were introduced in both Houses of Congréss to totally revise the nations 
public land law system. Finally, in 1976, Senate Bill 507, the Federal Land Policy and 
Management Act (FLPMA) is passed (Act of October 21, 1976; 90 Stat 2743). This act 
repeals almost all of the existing public land laws and substitutes a new public land system 
based on retaining the public land in Federal ownership. It also affects the mining law in 
two areas. 


The first is the establishment of a mandatory Federal mining claim recordation program ($ 
314 of FLPMA) and prescribes serious consequences for failure of a mining claimant to 
comply. The second is the establishment of a Surface Management program (§ 302[b] and 
603[c]) where all operations on public land are required not to cause "unnecessary or undue 
degradation" of the public land and they must reclaim the site upon completion of activities. 


Framework of the 1872 Mining Law 


I. Right of Access. Congress has declared that if not withdrawn from mineral entry, the 
public lands "shall be free and open to exploration,....occupation, and purchase." (30 USC 
22). Permission to enter the land and locate a mining claim is not required. Right of access 
across public land to reach a mining claim is also granted by Congress in this act. 


II. Location/Discovery. After entering the land, the mining claimant can discover a valuable 
mineral deposit, and stake a mining claim over it. The claim appropriates the ground for 
the claimant and allows him to hold the ground against rival claimants, either land or 
mineral. 


If. Security of Tenure. The mining law grants to the successful claimant (one who has as 
discovery of a valuable mineral deposit), an equitable title to the minerals so discovered. 
This means that he has a fully protected property right under the Constitution. (Forbes vs 
Gracy, 94 US 762 [1876]). This right can only be removed via due process of law, and not 
by administrative decision. A perfected mining claim will stand against the Government and 
appropriates the land for mining purposes. 


IV. Recordation. All mining claims must be recorded, both with the county recorder’s office 
under State law and with the Bureau under §314 of FLPMA. The act of recording 
legitimizes the mining claim location and establishes the claimant’s possessory right to the 
ground for mining purposes under both State and Federal law. 
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V. Diligence/Assessment Work. The mining law requires that a claimant perform no less than 
$100 worth of labor and improvements each year for each mining claim he holds. Failure 
to perform the required work can leave the claim open to relocation (claim jumping) by 
other claimants. FLPMA (§ 314) also requires that each calendar year, the claimant must 
file either a copy of his assessment work affidavit that he filed with the county or else must 
file a Notice of Intention to Hold the mining claims. Failure to file under FLPMA is 
deemed to be a conclusive abandonment of the claim, and it is declared void as a matter 
of law. 


VI. Patents. The mining law allows a claimant to patent his mining claim if he meets 
certain statutory requirements. These are: 


. Full possessory title to the mining claim. 

. At least $500 of improvements on the claim. 
No adverse claims (overlapping mining claims). 
. Payment of the statutory purchase price. 

. Discovery of a valuable mineral deposit. 


CA02 FD 


If the claimant meets all of these requirements, the patent must issue. The Secretary has 
no authority to withhold a patent when the requirements of the law have been met. 


The Administration of the 1872 Mining Law 
The Secretary’s authority under the 1872 Mining Law (and the public land laws). 


A. General authority. The Secretary’s plenary authority over the public lands is 
found at 43 U.S.C. 2, 1201, and 1457. The Supreme Court defined the Secretary’s 
overall authority in Cameron v United States, 252 US 450 (1920), where the Court 
said: 


"By general statutory provisions, the execution of the laws regulating the 
acquisition of rights in the public lands and the general care of these lands is 
confided in the Land Department, as a special tribunal, and the Secretary, as 
the head of the Department, is charged with seeing that this authority is | 
rightly exercised to the end that valid claims may be recognized, invalid ones 
eliminated, and the rights of the public preserved." 


"The power of the Department to inquire into the extent and validity of the, 
rights claimed against the Government does not cease until the legal title has 
passed. [The Department’s] pz~"ince is that of determining questions of fact 
and right under the Public Land laws, of recognizing or disapproving claims 
according to their merits, and of granting or refusing patents as the law may 
give sanction for one or the other." 


B. Specific Authority. In terms of the mining law, the Secretary has authority to 
adjudicate and act upon the following areas: 
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I. Discovery. We can inquire, at anytime prior to patent, as to whether a mining 

claim has a discovery of a valuable mineral deposit. Valid claims have a discovery, | 
invalid ones do not. Valid claims have an equitable title against the Government, 

and therefore a property right under the Constitution. However, since the act of 

location presumes discovery (and therefore a presumed property right), invalid claims 

can only be extinguished by due process in formal proceedings (a mineral contest 

action). The form of the discovery (lode vs placer) can also be adjudicated by the 

Secretary. 


2. Mineral Character of the Land. The Secretary must determine whether the land 
is mineral land or agricultural land, as required by the public land laws and by the 
mining law for placer claims and millsites. Normally mineral lands are not eligible 
for entry under the public land laws. Much of the administrative case law of the 
Department was generated between 1866 and 1900 by rival mining and agricultural 
claimants contesting each other before the local Registrar and Receiver of the 
General Land Office over the question of the mineral character of the land being 
sought for patent. 


3. Recordation of Mining Claims. Prior to 1976, the mining law required that all 
mining claims be recorded with the local recorder’s office under State law. FLPMA 
created a Federal level recordation system in parallel with the county system. While 
the mining law did not prescribe a penalty for not recording (many State laws do, 
however), FLPMA made failure to record within 90 days of location a fatal defect, 
the claim being conclusively deemed abandoned and void as a matter of law. We now 
have an extensive mining claim recordation (MCR) system containing over 2.5 
million records nationwide and an annual expenditure of $2.2 million to operate it. 


4. Titles. In the course of processing a patent application, or in contesting a mining 
claim in a formal proceeding, the Secretary must determine who is the current owner 
and is this owner the actual successor in interest to the property in question. We do 
not inquire into title outside of these areas, as the mining law requires that 
controversies between private parties as to title must be resolved directly in the State 
or Federal Courts. 


5. Patents. The Secretary is required to adjudicate all patent applications to the 
public land, and to ensure that the party applying for patent is legally entitled to 
receive it. If the facts of an application are in controversy, the Secretary is 
empowered to hold hearings and contests in order to resolve disputed issues ands 
facts. The Courts are required to give great deference to the fact findings of the 
Secretary upon judicial review. 


6. Contests/Hearings/Appeals. The Secretary, and before 1946, the Commissioner of 
the General Land Office, have the statutory authority to convene special tribunals 
(hearings) to resolve disputed issues of fact, and to administratively apply the law to 
those facts for resolution of rights and claims to the public lands. These are found 
at 43 U.S.C. 2, 1201, and 1457 and these are derived from the Act of April 25, 1812 
which established the General Land Office, and subsequent legislation in 1850 and 
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1874, which expanded the administrative powers of the Commissioner and of the 
Secretary. 


Prior to 1946, the local Registrar and Receiver, acting for the Commissioner, would 
hold hearings at the local General Land Office. Appeals could be taken to the 
Secretary, with the First Assistant Secretary as the appeal reviewer and decision 
maker. 


After 1946 (when the Bureau was created by merging of the General Land Office 
with the U S Grazing Service), hearings were held in the regional Bureau Offices, 
presided over by "hearings officers" who were essentially attorneys working for the 
Bureau. Appeals were heard by the Director of the Bureau, acting through a Bureau 
appeals officer. The fact that hearings were held, decisions issued, and appeals heard 
all within the same agency was a major criticism of the Public Land Law Review 
Commission, as there was no "impartial" review of the agency’s actions. 


The Department, being sensitive to this issue, reacted in 1970 by creating the Office 
of Hearings and Appeals, whose Director reports directly to the Under Secretary of 
the Interior. The Office is divided into three groups, the Hearings Division, the 
Interior Board of Land Appeals (IBLA), and the Interior Board of Contract Appeals. 


The Hearings Division is based in Salt Lake City, UT and has several Administrative 
Law Judges (ALJs) on staff. When the Bureau initiates a contest action, it is 
assigned to one of the ALJs for a hearing. After the hearing, the ALJ issues his 
decision, based on the applicable law and the facts brought forth by the parties at the 
hearing. Either party can appeal the ALJs decision to the IBLA. 


The IBLA, on behalf of the Secretary, reviews all appeals of Bureau or Hearings 
Division decisions. Their decision is final for the Secretary, unless the Secretary 
wishes to assume personal jurisdiction, through the Solicitor’s Office. However, this 
is rarely done except for extremely sensitive or controversial issues. 


The non-Government party may appeal the IBLA ruling into the Federal District 
Courts, seeking judicial review in the Secretary’s decision. The District Court’s role 
is limited under the Administrative Procedures Act (APA, 5 USC 554 et seq) to 
reviewing the official record and ensuring that the facts presented support the 
decision and that the law was correctly interpreted and applied. If the answer is yes, 
the Court must uphold the Secretary, as the APA forbids the Court to substitute its, 
judgement for the Secretary’s. If the answer is no, the Court remands the case back 
to the IBLA, along with specific orders for the case’s resolution. 


The APA prohibits the Government from going into the Federal Courts if it loses an 
administrative appeal internally. The regulations governing the contest and appeals 
process are found at 43 CFR Part 4, Subparts B and E. 



































ti 


' eg 
orft to bas # ronolainune.) od o aren Ts 
' Bap eh iehit 

ee 


Ghenibiel 
ve" 


P aes 


bigow nesoksimno? ott 1LgAieS ,t9viEOS. 
sili ot noatet ed bluva alasggA.- 2080. 
noizieeh bas tawolver lsogge only, 28 | 


—~ 2 pa 


€ OUP re ' ry 


sotttO bast letsn 2 sds to gris ed | 
emo usswi Isnoigor it mi, Dind owe 
of) 101 sadhow evemotis vilepaszzs Stow OnmW) 
uswa s ty cn) gaitos weer od) io rargoti, | 
bisod zlieeqas bas bene enolaisb lod g12 Wega es 
waived, wet bins. dp tei ci Ag mein! itn hipaa Be 2 ny 


ads nolaivid egnie si otlh: ®t aquorg pork sai | aad ae HO. 
algsagdé yen] we to brsodl woirstal elt H hae (A181) alse bin? bne. 


aj mi AGIA 1231802 8 sataisiols iigr odd ries rarer 

vid gouaal LIA ont gutcod. oft 799A. anneal a ach LTA, arti” 

odd in earrisg oft yd diol uiguond 2tos} ont bas wel eide faqu 
ANG] on oe moiainel ; LIA, are, 


wick) i sila “a0RHO eH iloz bee Ay " ou | 

apyaei Si avOUNOD 10 giro io su a : ae 

‘bathed “ eked) ae baa 

oie Isiebed rly omni griiuy Alal. oe logags or ure 

slora'nuoD sini ofT .apiaiveb ayaBiangse | 

Of (poz te $02 OZU 2 ATA) oA agus: 

at 7ogque belmszoiq worl, sit ee 

ove) yowens: ott IL. beilags bas bone 

pl, audited of sODyondd ehidyoi AS A 

dosd sees on) ebuamion MQ) oft am eb 16) 

EAN | > soliaingss es ork f 















; cy 


ueretiieh - 
/. Ty wi 


cinemas 


fa mw Pree 


C. Areas where the Secretary does not have jurisdiction under the mining laws. There 
are certain issues and areas of controversy that the mining law left to the State and 
Federal Courts to decide directly, instead of the Secretary having to rule upon them 
first. 


I. Possessory Rights (or who has the better right to the land). Disputes between rival 
mining claimants over possessory titles must be settled in the Courts and the 
Secretary is bound to accept the Court’s decree of title. (30 U.S.C. 29 & 30). These 
are complaints concerning overstaking of claims, lode vs placer locations, junior vs 
senior locator, access to the land, etc. If the dispute concerns discovery or the 
mineral character of the land (as in a millsite conflicting with a mining claim), the 
parties can bring a private party contest before the Hearings Division, through the 
Bureau State Office. The Secretary, acting through the Office of Hearings and 
Appeals, while decide the issue of mineral character. For other issues, its off to the 
local Courts for resolution. 


2. Assessment Work. The mining law left the policing of the required annual 
assessment work to the mining claimants themselves (30 USC 22, 26, 28). Disputes 
Over not doing assessment work, not doing enough or the wrong type of work, or 
resumption of lapsed work are all left to the Courts to resolve. We have no 
jurisdiction in this area. "Claim jumping" based on not doing assessment work is also 
in this category. 


3. Recordation Violations. Violations of the dual recording requirements of FLPMA 
are also in this category unless the is a mineral patent application or a contest action 
involved. The IBLA has ruled (see Sandra Memmott [On Reconsideration], 93 IBLA 
113 [1986]) that the issue of claimants filing with the Bureau and not with the County 
(assessment work documents mainly) falls within the area of possessory rights 
conflicts and is therefore not eligible for Secretarial action. The dispute must be 
taken directly to the Courts. 


The Role of the Mining Claimant under the 1872 Mining Law 


A. Land Acquisition. Under the mining law, the public lands are free and open to 
exploration, acquisition, and purchase. The mining claimant may enter the land and 
locate mining claims to cover the ground of geologic interest. He may locate claims 
prior to a discovery if the ground is of interest, and as long as he actively holds and, 
works the ground, seeking a discovery, he is protected by the doctrine of "pedis 
possessio". This judicial doct~*ne protects him from rival claimants having no better 
right to the land and allows him peaceful adverse possession of the land pending 
discovery. However, pedis possessio does not apply against the Government and does 
not protect him from a contest action based upon no discovery of a valuable mineral 
deposit, regardless of the amount of time that he may have spent working the mining 
claim. 
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B. Priority of Location. The mining law operates on a "first come - first served" basis, 
as a mining claim does appropriate the land from further entry, either land or 
mineral. The first person to locate a claim is called the senior locator. Locators 
coming afterwards and attempting to locate the same ground are deemed junior 
locators. The Supreme Court has repeatedly ruled (see Del Monte Mining & Milling 
Co. vs Last Chance Mining & Milling Co., 171 US 78 [1898]) that the senior location 
appropriates the ground and that the junior locator obtains no rights to the ground 
in conflict until such time as the senior location is abandoned or forfeited. 


C. Assessment Work. The mining law requires that at least $100 of annual 
labor/improvements be performed for each lode and placer claim held by a claimant. 
Failure to perform the work leaves the land open to relocation by another claimant. 
This can be avoided by the first claimant resuming his assessment work prior to the 
junior locator making his adverse location. This is known as the "resumption 
doctrine." | 


Deferments of assessment work can be given by the Bureau (30 U.S.C. 28) for one 
year and extended for one additional year if the claimant is denied legal access to 
his claim by a Court or an administrative decision. The process is covered further 
at 43 CFR 3850. 


Delinquent co-owners have fail to contribute their share of the assessment work can 
be removed from the claim title by a publication process authorized by 30 U.S.C. 28. 
Failure to respond to the notice and pay up to the remaining locators removes the 
delinquent co-locator from the claim as a matter of law. This is a private party 
action. The Bureau’s role is to correct the ownership information on the claim upon 
proof of compliance with the required publication and notice procedures. 


History of FLPMA and the Surface Management Program. 


World War II to 1964. Beginning in the mid 1950’s, Congress, after considerable prodding 

from the Secretaries of the Interior and Agriculture, starts to re-assert Federal control to 

the surface resources of lands contained within mining claims. The earlier concept of a 

mining claim giving the locator "the exclusive right of possession and enjoyment" of the land 

so located (given in earlier Supreme Court rulings around the turn of the century), becomes 

judicially modified to the concept of "occupation and enjoyment if such occupation is 

reasonably incident to exploration, development, or extraction." This judicial concept is 

finally codified in law by the passage of PL 84-167, The Surface Resources Act of 1955. 
This Act provides that the United States shall manage and dispose of the surface resource’ _ 
(not the Claimant) and that a mining claim or millsite "shall not be used, prior to issuance 

of patent therefore, for any purposes other than prospecting, mining, or processing 

operations and uses reasonably incident thereto." (30 USC 612 [1988]). This stricture is 

codified at 43 CFR 3712. 


The 1960’s followed, the decade of the "silent spring" and "the quiet crisis". Popular writers 
and professional scientists began to publish articles expressing their concerns about the 
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future of the biosphere and man. The decade which began with the "silent spring" of Rachel 
Carson ended with the passage of the National Environmental Policy Act of 1969. 


Following a long tradition, mining (in particular coal strip mining) was singled out as a 
major contribution to a degraded environment, principally in the Appalachian region. A 
good review of the entire issue can be found in the University of Kansas Press book "Mining 
America". 


In the mid-1960’s the Congress responded to the growing public debate in enacting several 
pieces of legislation. Congress in 1964, a landmark year for legislatively reassessing the 
status of public lands in the United States, passed four major Acts: 


the Wilderness Act, 

the Classification and Multiple Use Act (C & MU Act), 

the Public Sale Acct, 

and chartered the Public Land Law Review Commission (PLLRC). 


The two major acts that shaped the course for FLPMA and the Surface Management 
regulation were the C & MU Act and the PLLRC. First is the Classification and Multiple 
Use Act of 1964 (PL 88-607, 78 Stat 986). This act required the Secretary to classify all the 
public lands into various classes and to withdraw from disposal those lands deemed more 
valuable for other public purposes. This statute expired by its own terms in 1970, but its 
classifications and withdrawals would continue until subsequently modified by the Secretary, 
at his direction. 


The second is the creation of the Public Land Law Review Commission (PLLRC) [PL 88 - 

606, 78 Stat 982]. This Commission is legislatively charged with reviewing the entire public 
land law system in the United States, analyze this system, and recommend to the Congress 
and the President the changes needed to make the administration of the public lands 
conform to the current social and political views of the Nation. The report was legislatively 
due in 1970. 


The PLLRC finished its work on time and published its analysis and recommendations. See 
One Third of the Nation’s Land, GPO, (1970), 343pp. This report recommended scrapping . 
the entire existing system of public land and mineral laws, and replacing them with a new 
system based on retention of the public lands in Federal ownership, institution of a Federal 
land use planning system for those retained lands, and replacing the 1872 Mining Law with 
an all leasing system. This report set the stage for the next six years of turmoil in bothe 
Houses of Congress as attempts were made to hammer out a comprehensive new public 
land administration package and the special interest groups lobbied for preserving or 
enhancing their privileges. 


In 1965, the Appalachian Regional Development Act of 1965 (PL 89-4) was passed, which 
required the Secretary of the Interior to make a survey and a study of the issue of strip and 


surface mining operations and their effects in the United States. 
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In 1967, DOI published "Surface Mining and Our Environment", which identified the need 
to repair past damage and to prevent future unnecessary damage from strip and surface 
mining, recommending a program for each category. 


To prevent future unnecessary damage the report recommended a Federal program to 
establish standards and reclamation requirements for surface mines regardless of ownership; 
based on state primacy with a provision for federal preemption should a state fail to 
properly implement a program. 


The 1967 DOI report created a template which used to prepare most of the subsequent 
efforts in the area of reclamation, most notably influencing the efforts to write the draft 


legislation that became the Surface Mining and Reclamation and Control Act of 1976 
(SMCRA). 


1970 to 1976. The submission of the PLLRC report prompted bills to be introduced almost 
immediately in the 91st Congress (1970) but they died an unnatural death as competing 
interests jockeyed for position. Bills were also introduced in the 92nd (1972-73) and 93rd 
(1974-75) Congresses but they were beaten back and forth within the oversight Committees 
and never came to fruition. The issue of the Mining Law was a major roadblock (among 
several), with eastern verses western interests becoming a major dividing line politically. 


In the 94th Congress, two competing bills are introduced. On the Senate side, Senators 
Haskell, Jackson, and Metcalf introduce S 507 on January 30, 1975. On the House side, H 
R 13777 is introduced by Representatives Melcher, Santini, Young, Symms, and others on 
May 13, 1975. Both bills give up on the Mining Law issue by side-stepping the main issue 
of acquisition of mineral rights and instead provide for a Federal level recordation system, 
an annual filing to keep the claim alive, and drastic penalties for failure to file (forfeiture 
of the mining claim). 


Both bills have "Surface Management" prescriptions in general for rehabilitation and 
restoration of Federal land disturbed by any method or means. The House created the 
terminology of "preventing unnecessary or undue degradation" in HR 13777 which it passed 
and sent on to the Conference Committee. The Conference Committee ultimately chose to 
adopt the House language of "prevention of unnecessary or undue degradation" for § 302(b) | 
FLPMA mandate. Both Houses agree to Conference Committee Report (House Report 94- 
1724) on October 1, 1976, with S 507 predominating. The President signs FLPMA into law 
on October 21, 1976. 


In § 603(c), Congress left unresolved conflicts (due*to compromises hammered out i 
Conference Committee) by requiring prevention of impairment of wilderness suitability, but 
allowing continuation of existing (grandfathered) mining and grazing uses and mineral 
leasing in the same manner and degree, and specifically requiring the Secretary to keep 
wilderness study areas open to the operation of the mining laws, unless withdrawn for pur- 
poses other than wilderness preservation. 


The Federal Land Policy and Management Act of 1976 has seven major chapters (Titles) 
as follows. 
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Title I. Short Title, Congressional Policies, and Definitions of Terms. 

Title II. Land Use Planning, Land Acquisition, and Land Disposition. 

Title III. Public Land Administration. 

Title IV. Rangeland Management. 

Title V. Rights-of-Way. 

Title VI. Designated Management Areas. 

Title VII. Effect on Existing Rights, Repeal of Existing Public Land Laws, and Severability. 


The Titles that affect the Surface Management program are Titles III and VI. In Title III, 


§ 302(b) states that "in managing the public lands the Secretary shall, by regulation or 
otherwise, take any action necessary to prevent unnecessary or undue degradation of the 


lands." Section 302(b) also states that except for $ 314, 603, and 601(f) of FLPMA, nothing 
in the Act shall amend or impair the rights of mining claimants under the Mining Law, 
including the right of ingress and egress. Section 302(c) provides for cancellation or 
suspension of permits and leases under FLPMA for violation of operational stipulations or 
Federal Clean Air and Clean Water Acts, subject to due process (a hearing and final order 
of the Secretary). 


Section 314 is the recordation and annual filing requirement, with the penalty of forfeiture 
of the mining claim if 314 is not strictly adhered to. This was upheld Constitutionally in 
United States v Madison Locke et al, 471 US 81 (1985). 


Section 303(a) creates an enforcement mechanism which makes it a Federal misdemeanor 
to violate any regulation promulgated under the authority of FLPMA (§ 310). The penalty 
upon conviction is $1,000 fine, a year in jail, or both. The citation of an offender directly 
to a US Magistrate under 18 USC 3401 is authorized. 


Section 303(b) authorizes the Secretary to request the Attorney General to institute a civil . 
action to enjoin or otherwise control the behavior of any person violating the regulations 
issued under the authority of FLPMA. 


Section 303(g) prohibits and makes unlawful any use, occupancy, or development of theg 
public land contrary to any regulation of the Secretary, or to any order issued by him or his 
authorized officer. 


Section 303(h) was added in 1986 by PL 99-500, 100 Stat 1783 and PL 99-591, 100 Stat 3341. 
These require that all mining operations conducted under the Mining Law and the 3802 and 
3809 regulations be bonded if creating “significant surface disturbance": 


a) at the discretion of the authorized officer if the operator has been in compliance 
with the regulations, or 
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b) on a mandatory basis for operators with a history of noncompliance with the 
regulations. 


The 1986 amendments also allow third party bonds and irrevocable letters of credit as bond 
instruments; that State bonds are acceptable in lieu of separate Federal bonding; and that 
the amount of the bonds be sufficient to cover the cost of the reclamation, as estimated by 
the Bureau of Land Management. 


Title VI created the California Desert Conservation Area (§ 601) with its special surface 
management prescriptions; and the Wilderness Study program (§ 603). Mining operations 
in WSA’s, if not grandfathered or exercising valid existing rights, must be managed under 
both § 302(b) for preventing unnecessary and undue degradation plus be nonimpairing to 
the WSA as a whole. Grandfathered operations and valid existing right operations may 
impair but may not cause unnecessary or undue degradation under § 302(b). 


History of the 3809 Rules. 


Round 1. The 43 CFR 3809 rules were first proposed on December 6, 1976. These draft 
tules were partially modelled on the existing Forest Service rules (36 CFR 228) and con- 
tained provisions for the filing of a notice requiring action on the part of the authorized 
officer to determine if significant surface resource disturbance would result. 


Plans of operation were required for all operations which the authorized officer determined 
would result in significant surface resource disturbance. The plan-level threshold involved a 
determination regarding "significant" surface disturbance, construction or improvement of 
means of access, or construction of structures on public lands. Bonding was mandatory and 
provisions were made for fixed Statewide and Nation wide bonds. Limited instances when 
a plan was not required were included in the rules. Reclamation liability was for ten years 
after closure. 


Significantly, the phrase prevention of "Unnecessary or Undue Degradation" is never used or 
even defined. 


Some 5000 comments were received, almost all were negative and opposed the proposal. 
The negative public response to the proposal forced a complete review and revision of the 
proposed 3809 rules. Much of the criticism of the original proposal focused on the wide 
latitude given to the authorized officer by the definition of significant disturbance. 


’ 
WSA’s and the 3802 Regs. nts “ 


Proposed surface management rules for wilderness study areas, 43 CFR 3802 are published 
on Jan. 12, 1979. 


Impairment of wilderness suitability is defined somewhat differently than in the final rules, 


a difference that critically affects operations on post-FLPMA mining claims (using a 
different reclamation deadline of 5 years after designation). 
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Bonding for operations conducted under a plan of operations is discretionary with the 
authorized officer, but all amounts must be equal to the costs of reclamation (the language 
of this section is very similar to the final 3809s) 


There was a 5 year period bond liability for revegatation success. Once again the use of the 
terms "unnecessary or undue degradation" are lacking. 


On March 3, 1980, the 3802 rules were published as interim final rules, pending adoption 
of the final 3809 rules. The 3802 rules define impairment differently, using the date the 
Secretary is ready to make recommendations to the President as to suitability for 
preservation as wilderness. Operations on post-FLPMA mining claims, will be required to 
cease operations by the above date, putting the government and operators in a dilemma 
(more on this later). 


"Casual use" as such is not recognized or defined, however unnecessary or undue is defined 
(differently from 3809 and U&U is backwards). "Manner and Degree" is defined and related 
to logical pace and progression. 


Bonding remains discretionary, bonds must equal the amount required to reclaim, and the 
period of extended revegation liability is gone. 


In an unusual quirk, Grandfathered operations are not required to have a plan of operation, 
however, if the operation being conducted in the same manner and degree begins to cause 
unnecessary or undue degradation or adverse environmental effects, a plan can be required. 


The 3809 Regulations - Round 2. 


In response to the extensive first round criticism, the 3809 rules were modified and again 
re-proposed in March 1980. 


The rules attempt to combine wilderness study area provisions with provisions for designated 
wilderness and the rest of the public lands resulting in a confusing rule-making. Definitions 
from the interim final 3802 rules are included, including unnecessary or undue degradation. 


The provisions for a notice were dropped and the exclusions for activities exempt from the 
requirement for a plan were expanded through the utilization of the 3802 language for 
activities not requiring a plan. The rules attempted to define the activities requiring a plan 
when certain specified actions took place, essentially the same as 3802 rules ’ 


The proposal slightly modified the dr-* 1976 rules by allowing bonding at the discretion of 
the authorized officer and slightly modified the terms of the liability provisions. No change 
was made in either the calculation of the individual bonds or the amount of the statewide 
and nationwide bonds. No provision is made for acceptance of state bonds in lieu of a 
federal bond. 


15 




































ri ; 

otis rhtiw yuanoiteraaib a acoineraqo Yo" L 
sanigan! oct) nolieeetoot Waieiood nig 
if : iy 
ods to caus ott niggas son) bein noi a8 

; a a a 
noiiqobs gnibmrey side tna missin 28. | 
ett stab od) gnizd vbnstetib toonting 
10 x iets ot af neers atlas 


bens 2i subair 10 YLBRESO SET 19'¥ rowon ,benileb.10 bas 
bstsisy bas boniisd a "gongeet ona : nail (eaweond ai h 


ots bee ais 131 OD bonapes indore ont hs teum ead vole >i 
 sttog at vailidei OH BGO 
HOUSETS40 To fis & ovad ol benisipes jon Swe anoiimaqo boratiteibns oa ip i 
2uC> 6 20igsd songeb lng. ronnact sme ont nh berdbmos gnind Hole he 
bovinpies ad tgs- diss & 2nsiie lamomacivens brindelon —_— 


betenyizob wi enviaivorg di sanitnbvirig _— siciai email wel i 
anoiinits .gobism-sln grieviado » sii galiluess ebasl ollding a 
1ONBLSTESD 9: sau 10 perio beeen iiiad eolut 08 
od} mont 1UtaKks eoitivivos rot poeere ods bm bog a4 
101 oghUQ Nb! SOSE stl¥ Yo novesiling ons h tty c vl tl 

nel & guivitps eoliwviter ab Snlteh’o ri 
: ashen DBE pach 


ia tobeell od 46 ga 
agiatic ol” aad diana ed 


abiws: Biz odd to Inwone a bo ‘i ub eect / 
‘” J ehoyh Spaeth ve | Pe 


bel bom 


Provision is made for Secretarial review and certification (by rulemaking) of State laws and 
regulations that apply to locatable minerals operations as being at least as stringent and 
meeting them will be a condition of approval of a plan. 


Joint programs could be created by Secretarial agreement after determining that the State’s 
bureaucratic and administrative capability is sufficient to carry out the program, however no 
provision for funding of the States is provided for. 


The Final 3809 Rules - A Search for Consensus. 


Criticism of the March 1980 re-proposed rules from both the public and Congressional 
sources prompted a further revision of the proposal. 


Chairman Santini (R-NV) of the House Subcommittee on Mines and Mining becomes a 
driving force behind revising the final 3809 rules. The Chairman: 


m™ questions the ability of the BLM to carry out the rules, citing lack of manpower. 
(OMB has a similar concern) 


m™ wants rules that more closely resemble the Forest Service rules, eg. include pro- 
visions for a notice and a plan. 


m demands that only operators have the right of appeal to IBLA while 3rd parties 
could only protest. 


m challenges the WSA reclamation deadline as having no legislative basis. 


m expresses general criticism of the BLM’s apparent lack of concern for the small 
miner. 


The combining of 3802 WSA rules with rules for the rest of the public lands causes 
sufficient critical comment from Santini to require Director Gregg to promise that the 3802 
rules would remain as separate rules. 


Much criticism was directed at use of phraseology not found in § 302(b) of FLPMA, such 
as "damage" rather than "degradation", the correct phraseology “unnecessary or undue 
degradation" is finally incorporated and defined. 


The notice/plan demands of Chairman Santini creates a major dilemma for BLM: how tor 
get away from the arbitrary use of "significant surface disturbance" to determine when a plar 
is needed (which the public would not accept) and find a usable and rigorous threshold that 
everyone could understand. 


Other public comments referred the BLM to Chapter 6 of the COSMAR report on Surface 
Mining of Non-Coal Minerals, which discusses, among other things, the use of thresholds 
(Chapter 6.5.1) and alternatives to strict regulatory mechanism which focus on regulation 
of end results. 
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The concept of an area threshold takes shape as a result of meetings with the mining public; 
the only question is how big?. 


The intent was to create a system that would allow for the identification of significant 
operations, without being unnecessarily burdensome on BLM or the mining public. 


Staff analysis of the options for a threshold between notice and plan concluded that most 
exploration drilling operations conducted by a reasonably prudent operator would result in 
disturbance of less than 4.5 acres, thus the 5 acre threshold was selected. 


Final rules were published on November 26, 1980 to take effect on January 1, 1981. 


The 3809 Rules: The Final System Design 


The final rulemaking for 3809 left the 3802 rules as a separate entity pursuant to a promise 
made by Director Gregg to Congressman Santini. 


The final 3809 rules established three levels of operation, 
incorporating a minimal disturbance category (casual use), 


re-instituting the notice level with a redefined threshold of 5 acres (instead of 
"significant surface resource disturbance"), 


required plans of all operations above the threshold and for certain notice level 
operations in special category lands. 


The final rules required bonds only at the discretion of the authorized officer and permitted 
the acceptance of bonds held by a State agency in lieu of a Federal bond. 


This last provision was also consistent with the Director’s promise to the Chairman Santini 
of the Subcommittee on Mines and Mining during the Subcommittee’s oversight hearings 
in 1980. 


The 3809 Rule Revisions of 1983: A Minor Tune-up. 


In 1983, a final 3809 rulemaking eliminates mandatory plan requirements for portions of the 
California Desert, exercise of VER in withdrawn lands, and ORV usage in "limited areas", 
Mandatory plans are retained in the two most resfrictive land classes in the CDCA, 
components of the National Wilderness Preservation System, actual or potential components 
of the Wild and Scenic River System, ORV closed areas, and ACECs. 


Surface Management in Wilderness: Action on Another Front - 1986. 
In 1986 rules are published that require a validity exam on a plan of operations in a 


Wilderness (to establish Valid Existing Rights). The rule incorporates the principles of US 
v. Forsythe, 15 IBLA 43, 61 (1974), allowing an operator to take additional samples to - 
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confirm and corroborate an exposure of valuable minerals that exists on the date of the 
withdrawal. The 3809 timeframes (90 days) must be met when conducting a validity exam. 


The Ultimate Goal: The Prevention of Unnecessary or Undue Degradation. 


To determine if unnecessary or undue degradation will result, you must first last and always 
remember the regulatory definition. See 43 CFR 3809.0-5(k). Wordy though it may be, it 
provides almost everything we need. 


We have two fundamental tasks in making the determination: 


Determine Necessary Actions. 


# The review of the plan of operations should seek to determine if the proposed 
operations are necessary steps in the exploration and development of a mineral 


property. 


# The nature and type of steps may vary with the mineral commodity sought or ore 
deposit model used by the operator. 


# Access to experienced geologists and mining engineers will be critical to the 
successful determination of necessity. 


@ When such a determination is likely to be controversial the determination should 
be made and documented in a separate report/memo(?) to be included in the 
casefile. 


In general, the following rules of thumb will always be applicable: 


# Those actions that are not necessary or are not customary, reasonable, or appro- 
priate steps in the exploration or development of a mineral property will be 
unnecessary. 


# Those actions that are prohibited by state mining or reclamation laws or regula- 
tions will be unnecessary. 


# Reasonable reclamation or interim stabilization will always be necessary. 


! ‘ 
Determine Timely Actions. ne e 


@ Evaluate the proposed activities to determine if they are properly and logically 
related to the mineral property’s position in the mineral property lifecycle. 


# Actions that are inappropriate or not timely with respect to the lifecycle are undue 
and are normally inappropriate. 
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« As in the case of determining if an action is necessary, determining if an action 
is timely and due requires access to experienced geologists and mining engineers. 


The First Controversies: Bonding 


Congressional Review. In mid-1985, at the request of Congressman Mike Syanar (D-OK), 
GAO investigators began examining the entire mining law program and finally focussed on 
the Surface Management program as a vehicle for the Congressman’s attempt to embarrass 
the Director. Their efforts culminated in two GAO reports, Interior Should Ensure Against 
Abuses from Hardrock Mining (March 1986), and Limited Action Taken to Reclaim 
Hardrock Mine Sites (October, 1987), which identified a selected 30 unreclaimed mine sites 
in Nevada and Colorada (the "dirty thirty"). The report recommended that BLM bond all 
activities, including notice-level operations, in an amount sufficient to completely pay for all 
reclamation costs. 


In response to the GAO reports, a task force was assembled to review the issue Bureauwide. 
The task force report dated May 1, 1987, suggested some changes to the regulations and 
recommended changes to the existing bonding policy. A new descretionary bonding policy 
was implemented by Washington Office Instruction Memorandum 87-672. 


Beginning in 1989, the Rahall and Bumpers proposals to change the 1872 Mining Law 
caused this policy to be reviewed by Director Jamison and modified to a mandatory bonding 
system for all Plans of Operations in August 1990. See WO IM 90-582. 


Legal Challenges: 


In 1986, the Sierra Club and a coalition of other environmental groups sued the Bureau for 
a variety of reasons related to the management of placer mining operations in Alaska. This 
was coincidental (?) to the controversy raised by Congressman Synar through the GAO. 


Three principle issues were argued before the District Court for Alaska. First, were all 
Operations causing environmental degradation be enjoined from further continuance. 
Second, were the impacts arising from the operations of sufficient nature to require an EIS 
to analyze the cumulative impacts? Lastly, were notices federal actions requiring . 
compliance with NEPA and ANILCA? 





The Bureau was successful in defending itself on the first and last issue. No argument was 
made on the requirement to prepare cumulative impact EISs for placer mining districts ine 
Alaska. ; es - 


In January 1987, the US District Court for Alaska rejected Sierra Club arguments on the 
notice issue. The court, after examining the notice review process determined the BLM role 
to be a "ministerial reminder service to encourage miners to comply with their legal respon- 
sibilities" and not an approval but rather a "screening for enforcement purposes". Enforcement 
decisions are not federal actions subject either to NEPA and the regulations of the CEQ (40 
CFR 1508.18 (a)), or to section 810 of ANILCA. 
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On appeal to the Ninth Circuit Court of Appeals, the Sierra Club changed tactics, raising 
challenges to the mechanics of the promulgation of the 1980 regulations. These challenges 
focused on the procedures followed in promulgating the regulations. Rather than dismiss the © 
challenge as beyond the scope of the case at hand, the Circuit Court remanded the matter 
to the District Court so the matter would be argued before the Court to create a record 
upon which to base a decision. 


On November 3, 1987, the U.S. District Court ruled on the arguments in the remand. The 
court ruled that the Sierra Club had failed to present a rational and substantial argument 
that the existence of the 5-acre threshold in rulemaking in 1980 violated NEPA, FLPMA 
or APA. It also invoked the statute of limitations in civil proceedings as barring litigation 
on actions occurring in 1980. The court did find that the 1983 rulemaking which deleted 
parts of the 1980 rules did not comply with NEPA or section 810 of ANILCA. The court 
determined that the 1983 rulemaking was void, restoring withdrawn lands, areas limited to 
ORV usage, and all lands within the CDCA to the category of lands that require a plan of 
operations for any activity in excess of casual use. 


On November 12, 1987, the District Court clarified the November 3, 1987, decision 
regarding the applicability of the ruling on notices, ruling that its decision applied only to 
Alaska. The November 3 decision voiding the 1983 rules, but sustaining the 1980 rules and 
the status of the notice threshold was sustained by the Ninth Circuit in an August 1988, 
decision. See Sierra Club et al v Michael Penfold, 664 F Supp 1299 (DC AK, 1987), affm 
Sierra Club et al v Michael Penfold, 857 F. 2d 1307 (9th Circuit, 1988). 


Recent Events in the Surface Management Program. 


In 1986, Congress, based on the GAO reports and the Bureau’s study of the bond market 
(bonds are hard to come by for reclamation purposes, even for big corporations with good 
credit ratings), amended § 303 of FLPMA (43 USC 1733) by adding a new section (h) which 
allows third party bonds and state agency held bonds to be allowable as Surface Manage- 
ment reclamation bonds. It also adds letters of credit as an acceptable bond instrument for 
Surface Management reclamation bonds. 


Based on the continuing controversy on Capital Hill over the need to revise or not to revise 
the 1872 Mining Law, as amended; the Director formed a Bureau-wide Task Group in FY 
1989 to address, as needed, issues and policies concerning the Mining Law and Surface 
Management. Inspection of operations, enforcement of the 3809/3802 regulations, and 
bonding were issues assigned to it. Based on the Group’s deliberations and recommenda-, 
tions, several new policies have been implemented. 


1. Issuance of a new inspection policy from the Washington Office in August of 1989. 


2. Task Force formal report released in December, 1989 on the issues of bonding, 
cyanide management, post 1981 reclamation policies, and pre-1981 reclamation 
policies. The recommendations contained within this report have been issued as WO 
IM 90-532. 
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3. Issuance. of a new cyanide management and inspection policy. A Bureauwide 
Cyanide Advisory Committee was also been chartered and staffed. 


4, A policy requiring mandatory bonds for all plans of operations, issued in 
August, 1990. 


Ds A new, tough enforcement and noncompliance policy, issued in September of 
1991. 


6. Proposed regulations, published in July, 1991, requiring madatory bond for all 
plans and a "financial guarantee" for reclamation of $5,000 for each Notice. The final rules 
for this are currently (January 1992) in the surnaming and approval process in Headquarters. 


re A Bureau Task Group, chaired by the State Director for California, is 
reviewing the entire 3809 package, receiving public comment, and will make recommenda- 
tions to the Director shortly on needed revisions to the entire 3809 package. This will then 
trigger a major rewrite of the 3809 regulation package. 


Roles of the Parties Under § 302(b) of FLPMA 


Basic Statutory Framework. Under FLPMA, the Secretary’s (and therefore the Bureau’s) 
overall legislative mandate is given in § 102(a), subparagraphs (1) - (13). The ones affecting 
the Surface Management program specifically are: (5) administration and rules, (6) 
adjudication and judicial review, (8) public land management to protect specified values, and 
(12) public land management to supply National needs (including minerals, citing 1970 
Mineral Policy Act, 30 USC 21a). 


Under § 302(b), the Secretary is charged with "In managing the public lands, the Secretary 
shall, by regulation or otherwise, take any action necessary to prevent unnecessary or undue 
degradation of the lands." Section 302(b) also provides (in the sentence immediately above 
this one) that except for § 302, 314, 603, and 601(f), no provision of FLPMA "shall in 
anyway amend the Mining Law of 1872 or impair the rights of any locators or claims under 
that Act, including, but not limited to, rights of ingress and egress." 


Section 310 provides that the Secretary shall promulgate rules and regulations necessary for 

the implementation of FLPMA, and § 303 further requires the Secretary to issues rules and 
regulations and, makes the violator of such rules and regulations subject to a year in jail, a 
$1000 fine, or both. The Federal Courts are made available immediately for this purpose, 
(instead of requiring an administrative hearings route): 3 


The 1872 Mining Law, as amended, gives the locator of a mining claim (assuming a 
discovery), a grant to mine the deposit, subject to such "regulations as prescribed by law" (30 
USC 22, 26, & 28). The Supreme Court has held that the act of location presumes discovery, 
until a subsequent challenge shows otherwise (Best v Humbolt Placer, 371 US 334 [1963]). 


The Supreme Court has recently defined (for Federal lands), the regulatory role of the 
States for environmental regulation of a mining operation (it may) as contrasted to land use 
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zoning of Federal land (it may not). See California Coastal Commission vs Granite Rock 
Company, 480 US 572 (1987). 


The Supreme Court has also laid down the parameters that trigger a "regulatory taking" that 
is compensable under the Property Clause and the 5th Amendment. See First English 
Evangelical Lutheran Church of Glendale vs County of Los Angeles, California; 107 S. Ct 
2378 (1987) and James Patrick Nolan ET UX vs California Coastal Commission, 107 S. Ct 
3141 (1987). (A regulatory taking is similar to inverse condemnation. You place so many 
conditions upon the operation that it is no longer financially viable. You have then 
indirectly "taken" from owner of the property right the economic value of the property, 
either in whole or in part). 


Bureau’s Role in Surface Management. Where does the above framework leave us, as the 
land manager? The Bureau, as both the landlord and the administrator, must balance the 
inherent right to mine under the Mining Laws with the now conditional right to mine under 
FLPMA subject to the prevention of "unnecessary or undue degradation" of the land. The 
summation of the laws and Court decisions above is that the Bureau must allow mining 
operations to proceed as long as the operator can demonstrate that the operation does not 
cause "unnecessary or undue degradation" and in WSA’s, non-impairment for post-FLPMA 
claims. This also recognizes that the standard mining practices of the industry for a certain 
mineral commodity are "necessary and due" in terms of their surface disturbance. 


The 3809 regulations are constructed with this legal "balancing act" in mind. The 3802 
regulations contain this "balance" to a lesser extent, as the requirements of § 603 of FLPMA 
does modify the Mining Law grant with its right to mine and subordinates it to the 
impairment criteria for post FLPMA mining claims. 


The Mining Operator’s Role in Surface Management. The operator is required by FLPMA 
to operate in such a manner that he does not cause “unnecessary or undue degradation." 
That means initially he must be cognizant of what is a "reasonable and customary" method 
of mining his type of mineral commodity and of what normal operating practices are in his 
geographic area in terms of reclamation. Many times the Bureau becomes involved in this 
"education process" for the operator, especially the "small operator." 


Cohabitation. The success of the Surface Management program is premised, both by statute 
and by regulation, upon the successful merging of the above two roles. When both Bureau 
and operator recognize and understand this joint responsibility, harmony has occurred, and 
operations have started and continued that everyone is content with. When one of the 
parties has failed to recognize the legal responsibilities and rights of the other (or sometimes 
of themselves!), problems have occurred, many of a substantial nature. These will be 
further discussed in the presentation below on the case law of the Surface Management 
program. 
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Index - Digest of Surface Management Decisions by Subject 


Subject Page No. 


ACCESS: 


Opinion, M-36910, 88 ID 909 (1981) 

California State Lands Commission, 58 IBLA 213 
Mosch Mining Company, 90 ID 282 (1983) 

Desert Survivors, 96 IBLA 193 (1987) 

Patsy A Brings, 98 IBLA 385 (1987) 

Murray Perkins et al, 116 IBLA 288 (1990) 
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VALID EXISTING RIGHTS - GRANDFATHERED RIGHTS: 


State of Utah vs Andrus, 486 F. Supp. 995 

(Dec Utah,'\1979) 

Rocky Mountain Oil and Gas Association vs Watt, 
S696er. 2dr7 stata 0ths Circuit) 1982) 

Douglas McFarland et al, 65 IBLA 380 (1982) 
Dale F Gimblatt, 60 IBLA 341 (1981) 

Havlah Group, 88 ID 1113 (1981) 

Murray Perkins et al, 116 IBLA 288 (1990) 
Edmund Key, 117 IBLA 274 (1991) 
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USE AND OCCUPANCY - REASONABLY INCIDENT TO MINING: 


Bruce R Crawford ET UX, 92 ID 208 (1985) 
Southwest Resources Council, 94 ID 56 (1987) 
Patsy A Brings, 98 IBLA 385 (1987) 

Far West Exploration, Inc, 100 IBLA 306 (1987) 
United States v Jean M McMullin and David S McMullin, 
102 IBLA 276 (1988) 

Robert E Oriskovich, 106 IBLA 93 (1988) 
Department of the Navy, 108 IBLA 334 (1989) 

J D Wills et al, 113 IBLA 396 (1990) 

Eric L Price et al, 116 IBLA 210 (1990) 

Edmund Key, 117 IBLA 274 (1991) 

Michael Bosch, 119 IBLA 370 (1991) 


Tony Bales et al vs James Ruch, 522 F. Supp. 150 
(20) Caiy;, 1981) 


ce DOUUDUDU000 VOO09 


IMPAIRMENT OF WSA'S - IMP DEADLINES: 


Opinion, M-36910, 88 ID 909 (1981) 
Dale F Gimblett, 60 IBLA 341 (1981) 
Havlah Group, 88 ID 1113 (1981) 

John Loskot, 71 IBLA 1 (1983) 

Keith R Kummerfeld, 72 IBLA 1 (1983) 
Keith R Kummerfeld, 74 IBLA 106 (1983) 
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Golden Triangle Exploration Co., 76 IBLA 245 (1983) 
Doyle Cape, 79 IBLA 204 (1984) 

Desert Survivors, 80 IBLA 111 (1984) 

Norman G Lavery, 96 IBLA 294 (1987) 

LC Artman et al, 98 IBLA 164 (1987) 

Manville Sales Corp, 102 IBLA 385 (1988) 

Eugene Mueller, 103 IBLA 308 (1988) 

Ralph E Pray, 105 IBLA 44 (1988) 

Robert L Baldwin et al, 116 IBLA 84 (1990) 

Eric L Price et al, 116 IBLA 210 (1990) 

Murray Perkins et al, 116 IBLA 288 (1990) 

Edmund Key, 117 IBLA 274 (1991) 

Richard W Taylor, 119 IBLA 310 (1991) 

Murray Perkins, Charles Heisen vs United States, 
CV-S-90-849-PMP (LRL), (DC of NV, pending) 


CASE FILE DOCUMENTATION: 


Desert Survivors, 80 IBLA 111 (1984) 

Norman G Lavery, 96 IBLA 294 (1987) 

Robert E Oriskovich, 106 IBLA 93 (1988) 
Department of the Navy, 108 IBLA 334 (1989) 
Richard W Taylor, 119 IBLA 310 (1991) 


NEPA - SUFFICIENCY AND CUMULATIVE IMPACTS: 


William E Tucker, 82 IBLA 324 (1984) 

Southwest Resources Council, 94 ID 56 (1987) 

Norman G Lavery, 96 IBLA 294 (1987) 

Upper Mohawk Community Council, 104 IBLA 382 (1988) 
Department of the Navy, 108 IBLA 334 (1989) 

The Wilderness Society, 110 IBLA 67 (1989) 

Rex Kipp Jr, et al, 115 IBLA 1 (1990) 


Idaho Natural Resources Legal Foundation et al, 
LIS=1L BLA’ 88. (1990) 


Uintah Mountain Club et al, 116 IBLA 269 (1990) 
Red Thunder, Inc et al, 97 ID 263 (1991) 


Cabinet Mountains Wilderness/Scotchman's Peak Grizzly 


Bears vs Peterson, 685 F. 2d 678 (DC Circuit, 1982) 
Sierra Club vs Michael Penfold, 857 F. 2d 1307 
(9th Cir, 1987) 


F Dale Robertson vs Methow Valley Citizens Council 
Strarm1090S.. Ct. 1835 (1989) 


John O Marsh, Jr et al vs Oregon Natural Resources 
Council et al, 109 S. Ct. 1851 (1989) 


Upper Mohawk Community Council, 104 IBLA 382 (1988) 
RIVAL CLAIMANTS: 


Rufus _ B McIroy, 111 IBLA 144 (1989) 
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STIPULATIONS: 
Draco Mines Inc, 75 IBLA 278 (1983) 
NONCOMPLIANCE: 


William E Goodwin, 82 IBLA 105 (1984) 

LC Artman et al, 98 IBLA 164 (1987) 
Differential Energy, Inc, 99 IBLA 225 (1987) 
Robert E Oriskovich, 106 IBLA 93 (1988) 

B K Lowndes et al, 113 IBLA 321 (1990) 
Murray Perkins et al, 116 IBLA 288 (1990) 


Tony Bales et al vs James Ruch, 522 F. Supp. 150 
(EDA Cal.° 1982) 


ZONING - LAND USE: 


California Coastal Commission vs Granite Rock Co., 
480 U S 572 (1987) 


First English Evangelical Lutheran Church of Glendale 


vs County of Los Angeles, California, 
Pores. Ctlv2s7em1 97) 


James P Nolan ET UX vs California Coastal Commission, 
107.83 pCt. 3141, (1987) 

The Blackfeet Tribe, 103 IBLA 228 (1988) 

CULTURAL RESOURCES - NATIVE AMERICAN ISSUES: 


The Blackfeet Tribe, 103 IBLA 228 (1988) 
Red Thunder, Inc et al, 97 ID 263 (1991) 


SUSPENSION/REVOCATION OF AUTHORIZATIONS: 


James C Mackey, 94 ID 132 (1987) 
San Juan County, 95 ID 61 (1988) 
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Annotated Case Law of the Surface Management Program 
Under 43 CFR 3802 and 3809 


The Bureau of Land Management Wilderness Review and Valid Existing Rights, M-36910 
(Supp.), 88 ID 909, 915 (1981). This opinion sets forth the standards for determining what 


are valid existing rights for mining claims located in Wilderness Study Areas (WSA’s). It 
also determines when non-impairment standards are to be applied and when non- 
impairment standards must be set aside and the operation allowed under the unnecessary 
and undue degradation requirements. This Opinion modifies the previous instructions given 
in the Opinion on the same subject published at 86 ID 89 (1979). 


California State Lands Commission, 58 IBLA 213, 219 (1981). The Bureau can regulate the 
route and method of access to State owned lands to prevent impairment, so long as such 
limitations do not impair full economic development of State school lands and lands chosen 
in lieu thereof. 


Dale F Gimblett, 60 IBLA 341, 348 (1981). To authorize a mining operation in a WSA on 
a pre-FLPMA mining claim, the operation must have been in existence as of October 21, 
1976. If a pre-FLPMA mining claim has a discovery as of October 21, 1976, it may continue 
full operations even if the operation impairs, subject only to the requirements to prevent 
unnecessary or undue degradation. 


Havlah Group, 60 IBLA 349, 362 (1981); 88 ID 1113, 1121 (1981). The same as Dale F 
Gimblett, supra. 





Douglas McFarland, Sierra Club, Desert Survivors, 65 IBLA 380, 382 (1982). McFarland 
filed a plan of operations (plan I) on pre-FLPMA claims in the Inyo Mountains WSA, on 
the former Keynot Mine. BLM via a validity exam determined that McFarland had valid 
existing rights, and approved the PoO under 3809 subject to certain stipulations on access 
routes. 


All parties appealed. McFarland then withdrew his PoO and appeal, requesting the matter 
be dismissed as moot. The Sierra Club and Desert Survivors objected, as they wanted to 
challenge the BLM’s mineral report on VER. The Board noted that VER determinations were 
only applicable in the context of a specific action and could not be used to attack the overalh 
validity of a mining claim. The Board then dismissed the remaining appeals as moot. - 


John Loskot, 71 IBLA 1, 4 (1983). The same as Dale F Gimblett, supra. 
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Annotated Case Law of the Surface Management Program 
Under 43 CFR 3802 and 3809 


Keith R Kummerfeld, 72 IBLA 1, 4 (1983). Kummerfeld located several post-FLPMA 
mining claims in a WSA. A 40 acre open pit mine and an additional road was proposed 
under the 3802 regulations. BLM determined the proposed operation would impair 
suitability and denied the plan as proposed. The BLM did permit continued drilling and 
related actions to proceed. On appeal, the IBLA affirmed the Bureau’s action. 


Keith R Kummerfeld, 74 IBLA 106, 110 (1983). BLM denied a 3802 Plan of Operations 
in a WSA as proposed operations would impair suitability. The record and EA supported 
the BLM decision and the Board affirmed. Two claims located just outside of the WSA 
were remanded to BLM for processing under 3809 instead of 3802. 


Mosch Mining Co, 75 IBLA 153, 162 (1983); 90 ID 282, 288 (1983). BLM required Mosch 
Mining Company to apply for a FLPMA Title V right-of-way for access to their mining 
claims. The Board reversed the BLM, citing § 302(b) of FLPMA, which makes all access 
to mining claims subject to its provisions, and not those of Title V. Access to mining claims 
are properly resolved by the application of the 3802 or 3809 regulations. 


Draco Mines Inc, 75 IBLA 278, 287 (1983). Draco filed a 3809 Plan of Operations for an 
open pit heap leach operation. BLM approved the plan subject to 27 stipulations, six of 
which were vaguely worded and ambiguous, which Draco objected to and appealed. The 
Board vacated the BLM decision conveying the stipulations to Draco and remanded the case 
back to BLM to re-write the six stipulations in a precise language that both parties could 
agree to. 


Golden Triangle Exploration Co, 76 IBLA 245, 249 (1983). BLM rejected a proposed 
drilling operation on post-FLPMA mining claims in a WSA based on the impairment 
standard. The climatic conditions were such that reclamation and revegetation could not 
take effect for many years, and therefore, the area could not be reclaimed to the point of 
being substantially unnoticeable by the time the Secretary would transmit his recommenda- 
tions to the President. The IBLA affirmed. 


Doyle Cape, 79 IBLA 204, 208 (1984). BLM rejected a plan of operations on post-FLPMA 
mining claims in a WSA on the grounds that the proposed earth moving operations would 
impair suitability by creating a whole new road BE eee in a WSA with existing roads in it, 
The Board affirmed. : 3 
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Annotated Case Law of the Surface Management Program 
Under 43 CFR 3802 and 3809 


Desert Survivors, 80 IBLA 111, 117 (1984). This is Keynot Mine, round IJ. Far West 
Exploration Inc (aka Douglas McFarland) filed another PoO for a heap leach gold 
operation (plan II) and then changed it to a vat leach operation (plan III). BLM approved 
plan II and Desert Survivors protested, alleging insufficient water in the mine area to make 
the operation viable. Blm denied the protest and Survivors appealed. 


The Board found that the water supply and water access issues to be critical to the viability of 
the proposed PoO and that the record before it was insufficient to make a decision on. The 
Board therefore set aside the BLM decision and ordered a hearing on this issue and any 
other matters pertaining to the proposed PoO’s viability. The results of the hearing (on 
appeal) are given below in Far West Exploration, Inc. Plan II was modified into plan III 
before the hearing commenced. 


William E Godwin, 82 IBLA 105, 107 (1984). BLM found a road in trespass leading to 
post-FLPMA mining claims in a WSA. A plan of operations for the road and a bond was 
required of the claimant. The Board affirmed. 


William E Tucker, 82 IBLA 324, 328 (1984). The reasonableness of a finding of no 
significant impact has been upheld where the agency has identified and considered the 
environmental problems; identified relevant areas of environmental concern; and made a 
convincing case that the impact is insignificant, or if there is a significant impact, that 
changes in the project have sufficiently minimized such impact. 


Bruce W_ Crawford ET UX, 86 IBLA 350, 364 (1985); 92 ID 208, 237 (1985). The BLM 
issued Crawford a Notice of Noncompliance because Crawford had residential structures 
included in his 3809 Notice. In response to Crawford’s appeal to the State Director, the 
District Manager wrote that they were not challenging the right to mine or occupy the 
mining claims, but only the method of occupancy and incidental uses of the mining claim. 
The State Director upheld the District and Crawford appealed to the Board. 


The Board, in its analysis of the matter, found that the issues revolved around two points: 


(1) The "reasonably incident" standard pertaining to the land’s use for mining 
purposes under the Surface Resources Act of 1955 (PL 84-167); and 


(2) The "unnecessary and undue degradation" standard under § 302 (b) of FLPMA. 
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Annotated Case Law of the Surface Management Program 
~ Under 43 CFR 3802 and 3809 


The Board held that: 


"The key distinction to keep in mind is that the "reasonably incident" standard resolves 
questions as to the permissibility of a use by determining whether or not the use is 
reasonably incident to the mining activities actually occurring. The "unnecessary or 
undue degradation" standard comes into play only upon a determination that 
degradation is occurring. Upon such an initial determination, the inquiry then 
becomes one of determining whether the degradation occurring is unnecessary or undue 
assuming the validity of the use that is causing the impact. For, if the use is, itself, not 
allowable, it is irrelevant whether or not any adverse impact is occurring since that 
use may be independently prohibited as not reasonably incident to mining." 


The Board, in reversing the BLM decision, said that the 3809 regulations cannot be used 
to control or resolve occupancy. Occupancy, if not related to mining ("reasonably incident") 
must be resolved by due process (a contest action). The results of the contest, if favorable 
to the Bureau, can then be enforced through the Federal Courts. (This decision lead to the 
Washington Office issuing the 3893 Manual on Mining Claim Occupancies and Surface Use 
Determinations). 


Southwest Resources Council, 96 IBLA 105, 125 (1987); 94 ID 56, 68 (1987). A uranium 
mine (Pine Nut) was proposed along the North Rim of the Grand Canyon by EFN Corp. 
BLM’s EA, after mitigation was applied and analyzed, resulted in a FONSI and a decision 
not to prepare an EIS. Appellant challenged on three grounds: 


(1) Consideration was not given to cumulative impacts of EFN’s five other uranium 
operations along the North Rim; 


(2) A regional EIS was required for uranium development along the North Rim; and 


(3) BLM failed to consider the financial impacts on the Pine Nut Mine of having to . 
meet BLM’s mitigation measures under the 3809 regulations. 


The Board affirmed BLM’s decision noting that: 
t 
(1) BLM adequately addressed all relevant impacts in its EA, and in its proposed 
mitigation measures; 
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Annotated Case Law of the Surface Management Program 
Under 43 CFR 3802 and 3809 


(2) Regional EISs are required only for two events: 
(a) If a comprehensive Federal plan is being developed for an area; or 
(b) A Federal action creates a cumulative or synergistic effect upon an area. 


(3) The application of the 3809 regulations assumes the validity of the use. See 
Bruce W Crawford, 92 ID 208 (1985). BLM may, if it deems necessary, inquire into 
the validity of the claim, and if found not valid by the Department (contest action), may 
deny, suspend, or cancel a Plan of Operations. 


Desert Survivors, 96 IBLA 193, 197 (1987). BLM approved a plan of operations ina WSA 
but did not require a right-of-way under Title V of FLPMA for a water pipeline to the 
Operation, base upon an interpretation of the mining law governing access to and holding 
of water rights to mining operations. 


The Board reversed, holding that the portions of the public land and mining laws granting 
access to water and its transport across public lands (30 USC 51 and 43 USC 661), was 
repealed by FLPMA. Since the 3802 regulations are silent on the question, a Title V right-of- 
way for the water pipeline was necessary. 


This ruling does not apply to any other forms of access under 43 CFR 3802, nor does it 
apply to any access requirements under 43 CFR 3809, as the 3809 regulations specifically 
cover these types of facilities for plans of operations and notices. 


Norman G Lavery, 96 IBLA 294, 300 (1987). BLM rejected a plan of operations ina WSA 
on the grounds that the drilling operations proposed would impair suitability due to vehicle 
routes not having enough time to re-vegetate by 1990 (the State IMP deadline). The 
analysis was based upon visual resource criteria in the Environmental Assessment (EA). 


The Board, in reviewing the EA and the case file, found substantial legal and factual issues 
unaddressed and unresolved in both the EA and in the case file. The Board, unable to resolve — 
the issues before it due to the inadequacy of the case file, ordered a hearing pursuant to 43 CFR 
4.415, and specified what issues were to be addressed by the Administrative Law Judge at the 
hearing. The Administrative Law Judge was instructed to rule on the plan of operations on, 
behalf of the Board. The Judge ruled in favor of Lavery and remanded the case back to 
BLM for further analysis and documentation of its actions. 
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Annotated Case Law of the Surface Management Program 
Under 43 CFR 3802 and 33809 


James C Mackey, 96 IBLA 356, 367 (1987), 94 ID 132, 139 (1987). This was an attempt by 
the Wyoming State Office to set up their own internal appeals process and also strip a BLM 
permit from a contract archeologist and deprive him of his ability to work on Federal lands 
in Wyoming, pursuant to FLPMA and Archeological Resources Protection Act. After 
thoroughly chastising the State Director for his actions and reiterating the Secretary’s 
authority over appeals and protests lies by regulation only with the Office of hearings and 
Appeals, the Board addressed the FLPMA permit/authorization revocation process. Under 
$ 302(b) of FLPMA, a plan of operations or a Notice are considered FLPMA authorizations. 


The Board held, that pursuant to § 302(b) and 302(c) of FLPMA (43 UCS 1732[b] and 
by3a2{c}): 


"BLM may suspend or revoke any instrument providing for the use, occupany, or 
development of the public lands for a violation of any term or condition of the 
instrument only after notice and an opportunity for a hearing, unless BLM 
determines that an immediate temporary suspension is necessary to protect health 
or safety or the environment, or that other applicable law contains specific provisions 
for suspension, revocation, or cancellation of a particular land-use authorization." 


This allows the BLM, through the Hearings Division of the Office of Hearings and Appeals, to 
suspend, revoke, or cancel a PoO or Notice upon a showing of good cause (uncorrected 
noncompliance). The order of the Adiminstrative Law Judge becomes the order of the 
Secretary of the Interior. Appeal lies to the IBLA, but the IBLA’s order is immediately 
enforceable in the Federal Courts, pursuant to the Administrative Procedures Act and § 
303(b) of FLPMA (43 USC 1733[b]). 


L_C Artman et al, 98 IBLA 164, 170 (1987). Artman expanded, without approval, his 
operations outside of his 3802 Plan. When caught, he submitted a modified plan to cover 
his transgressions and to further expand his operation. BLM gave Artman the choice of 
either coming up with a suitable reclamation plan, or ceasing operations and reclaiming the . 
area not covered by the original plan. Failure to do either would trigger the impairment 
standard on the whole operation. The Board affirmed, as Artman was unable to show that 
his expanded operations would not cause impairment. 


8 
Patsy A Brings, 98 IBLA 385, 390 (1987). BLM in Arizona rejected Brings plan of 
operations on the grounds that the clamis had been invalidated in a Government contest ... 
1956, and the ground had been withdrawn in 1973 under an R & PP classification, and was 
still withdrawn today. The Board reversed, as the claimant proved that the claims had been 
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Annotated Case Law of the Surface Management Program 
Under 43 CFR 3802 and 3809 


transferred prior to the contest, the old owners had been served, and the new owners (at 
that time) had not been served with the contest complaint. The Board agreed, revoked the 
earlier determination of non-validity, reinstated the claims, and remanded the case back to 
BLM for further processing as to the PoO. 


Differential Energy.Inc, 99 IBLA 225, 236 (1987). The operator filed a PoO for the Cougar 
Ridge Mine. BLM approved subject to operator and mining claim owner agreeing to 
reclamation measures and posting reclamation bond. Differential failed to respond to 
BLM’s letter and instead filed a Notice for the same ground as covered in the PoO. BLM 
rejected Notice and held that the PoO had to be used, agreed to, and bond posted. The 
Board affirmed the BLM, as a BLM field report showed 8.5 acres disturbed and the 
operator could not show an error in the BLM report. 


Far West Exploration, Inc, 100 IBLA 306, 312 (1987). This is the continuing saga of the 
Keynot Mine. Pursuant to the hearing ordered previously in Desert Survivors, 80 IBLA 111 
(1984), the question of water supply and location was heard before Judge Clarke. The 
Judge found that there was insufficient water available. Far West failed to attend the 
hearing and did not file an appeal to the Judge’s decision. BLM then rejected plan III on 
the basis of the Judge’s ruling on the issue. 


On appeal by Far West, the Board upheld the BLM as Far West had failed to establish that 
there was sufficient water available for the proposed operation and that Far West failed to 
show that they had acquired the rights to any available water around the Keynot Mine. 


United States v Jean M McMullin and David S McMullin, 102 IBLA 276, 284 (1988). This 
was both a Crawford style surface use contest and a validity contest on US Forest Service 
land in California. The Board invalidated the McMullin claims both on the basis of no 
discovery and the fact that the claims had been occupied for over 50 years (cabins and related 
structures) with little attempt to develop the mineral potential of the property. 
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Annotated Case Law of the Surface Management Program 
Under 43 CFR 3802 and 3809 


San Juan County, 102 IBLA 155, 161 (1988), 95 ID 61, 64 (1988). This issue concerned the 
violation of an R & PP lease by the County of San Juan, NM. The lease was being 
operated as a land fill in violation of the lease agreement. The BLM served the County will 
a closure order and cleanup requirement. On appeal, the Board upheld the BLM’s prelimary 
assessment as showing good cause, and ordered a hearing to be held by the Hearings 
Division on the facts, and for the ALJ to issue an order, as appropriate, to either ssupend 
the lease, or allow its continuance, as the evidence shall dictate. The Board also expended 
the hearing for suspension/revocation actions to all authorizations issued by BLM upon the 
public lands. The Board also reaffirmed its earlier holdings in James C Mackey, supra. 


Manville Sales Corp, 102 IBLA 385, 392 (1988). Manville filed a 3802 PoO for access and 
inspection of its post-FLPMA mining claims. BLM rejected PoO as reclamation could not 
meet the IMP deadline for Oregon. Manville raised no arguments challenging BLM’s 
specific points in the EA or FONSI. The Board affirmed, as the record adequately 
demonstrated the BLM’s decision making process. 


The Blackfeet Tribe, 103 IBLA 228, 240 (1988). BLM in Montana approved a PoO in the 
Sweetgrass Hills area, an area claimed by the Blackfeet tribe as having special significance 
to them as a religious area. The BLM, aware of this issue, performed on-site inventories, 
consulted with the tribe’s religious leaders, and examined local tribal members as to the 
specifics of the area for religious purposes. The BLM concluded that the operation would 
not impair access to the Sweetgrass Hills or form a condition not conducive to religious 
ceramonies within the Hills. Section 106 compliance procedures were also evaluated. 


The Blackfeet Tribe appealed, citing the authority of the American Indian Religious 
Freedom Act (AIRFA, 42 USC 1996), to prevent the action from occurring. Upon review, 
the Board affirmed the BLM’s approval, based upon; 1) The BLM’s exhaustive efforts under 
36 CFR 800 and Section 106 to analyze all concern’s of the Tribe, 2) The fact that the Tribe 
would not identify a site specific requirement for religious ceramonies, and 3) the Supreme 
Court’s recent determination (Lyng vs Northwest Indian Cemetery Protective Association, 108 — 
S. Ct. 1319 [1988]), where the Court determined that AIRFA does not provide for injunctive 
relief or Native American veto power over Federal actions when AIRFA is invoked. 
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Annotated Case Law of the Surface Management Program 
Under 43 CFR 3802 and 3809 


Eugene Mueller, 103 IBLA 308, 311 (1988). Mueller filed a PoO on post-FLPMA mining 
claims. —The BLM EA showed that reclamation could not be completed before the IMP 
deadline and denied Mueller’s PoO. The Board affirmed. 


Upper Mohawk Community Council, Oregon Natural Resources Council, 104 IBLA 382, 388 
(1988). This was a NEPA challenge to an EA for a timber sale in Oregon. The EA was 
tiered off of an existing EIS. The Board held that a FONSI will be upheld when: 


".the record establishes that a carefull review of the environmental problems has been 
made, relevent areas of environmental concern have been identified, and the final 
determination is reasonable. The party challenging the determination must show that 
the determination was premised on a clear error of law, a demonstrable error of fact, or 
that the analysis failed to consider a substantial environmental question of material 
significance to the action for which the analysis was prepared. Mere differences of 
opinion provide no basis for reversal if BLM’s decision is reasonable and supported by 
the record on appeal." 


The Board also held that Section 7 consultation (for spotted owls in this case) was required 
for a site specific action (as opposed to a regional plan), only if BLM determined that a 
listed species or its habitat would be affected by the proposed action, unless the action 
triggered the need for an EIS. 


Ralph E Pray, 105 IBLA 44, 49 (1988). On post-FLPMA mining claims, Pray filed a 3802 
PoO for road upgrading, road construction, and mine development. BLM approved portion 
of PoO for the mine site (previously disturbed by others) but disallowed 275 feet of trail 
upgrading to road status, as the EA showed it would impair WSA suitability. The BLM 
applied the "unnecessary and undue degradation" standard to the mine site instead of the 
impairment standard. The Board reversed the BLM decision and remanded the entire PoO 
back to BLM for a re-evaluation of the PoO based upon the impairment standard. 


Robert E Oriskovich, 106 IBLA 93, 103 (1988). Oriskovich filed a PoO in a WSA for road 
upgrading, exploration drilling, and extensive mine facilities, using a 3809 Notice format 
letter. BLM approved, by letter, the road work and exploration drilling, but not the min 

facilities. Oriskovich then established a residence onthe site, not included in the PoO, 
Junk vehicles and out buildings appeared as well. After several attempts at compliance by 
BLM personnel, a Notice of Noncompliance is issued. The Notice also closed the PoO on 
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Annotated Case Law of the Surface Management Program 
Under 43 CFR 3802 and 3809 


the grounds of suspension of operations (> 30 days dormancy of use) and of the belligerent 
attitude of Oriskovich. 


On appeal, the Board found the case file to poorly documented to sustain the BLM Notice 
of Noncompliance on all points. The Board found however, that Oriskovich exceeded his 
original PoO and must submit a modified PoO and bond to cover the existing operations. 
The case was remanded back to BLM for further action consistent with the Board’s findings. 


Department of the Navy, 108 IBLA 334, 339 (1989). BLM approved a 3809 PoO for mining 
claims located on land withdrawn for proposed inclusion into the China Lake Naval 
Weapons Center. The claims pre-dated the withdrawal. The Navy appealed, alleging the 
claims were not properly located or posted, assessment was not done, and that BLM failed 
to follow its own 3809 procedures in approving the PoO. 


The Board found that BLM’s EA and case file adequately documented its procedural 
compliance with the 3809 regulations, that the Navy had failed to prove the claims were not 
located or posted properly, and that no probative evidence was submitted on the failure to 
perform assessment work. The Board noted that if the Navy objected to the claims and its 
PoO, it should request a validity examination from the BLM and proceed pursuant to 
Southwest Resources Council, supra. 


The Wilderness Society, 110 IBLA 67, 73 (1989). BLM approved a 3809 PoO for the Bull 
Frog gold mine in Nevada. The draft EA was published, advertised in the newspapers in 
Nevada, and circulated to all interested parties. (The Wilderness Society is located in San 
Francisco). The Wilderness Society failed to comment on the draft EA or to show up at the 
public meetings held on the draft EA. The Society attacked the final EA and appealed the 
approved PoO. 


The Board denied the appeal, finding that the Society had constructive notice of the draft 
EA (newspaper publication) and had not commented upon it or participated in the public . 


hearing process. They therefore, were not a "interested party" under 43 CFR 4 and lacked 
standing to appeal the PoO. 
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Annotated Case Law of the Surface Management Program 
Under 43 CFR 3802 and 3809 


Rufus B Mcllroy, 111 IBLA 144, 147 (1989). BLM approved a 3809 PoO for Inyo Marble 
Company. Mcllroy appealed on the grounds that he had conflicting mining claims over 
Inyo’s mining claims and that Inyo’s claims were void because they were not recorded with 
BLM. 


The Board dismissed MclIlroy’s appeal on the grounds that-possessory rights disputes must 
be settled in the Courts and not before the Secretary. Furthermore, BLM must only satisfy 
itself that the land is Federal land in order to approve a PoO, possessory titles being of no 
concer to the Secretary. 


B K Lowndes, et al; 113 IBLA 321, 326 (1990). Lowndes et al were issued a notice of 
noncompliance in Colorado for 36 millsites contained within a 3809 Notice. The millsite 
had been developed as leach pads, but were abandoned prior to pad loading with ore and 
left unattended and unstabilized by the operator. Severe surface erosion and sediment 
loading of local streams was occurring. The State Mined Land Reclamation Board revoked 
Lowndes’ reclamation permit and seized their reclamation bond ($17,500). 





BLM then issued its notice of noncompliance, requiring site cleanup and stabilization. On 
appeal, IBLA upheld the BLM as the case documentation was substantial in support of 
BLM’s action. The Board also held that State action on the bond and reclamation does not 
deprive the BLM of any authority or basis to act on its own to enforce the 3809 regulations. 


Jim_D_ Wills, Reggie N Wills; 113 IBLA 396, 401 (1990). The Folsom Resource Area 
manager trespassed the Wills brothers on the basis that occupancy of their millsites 

was not reasonably incident to mining or milling activities under 30 USC 612 (PL 84-167) 
and was causing unnecessary and undue degredation. ‘The unnecessary and undue 
degredation charge was based upon alleged violations of unspecified County building and 
sanitation codes (3809.2-2). 


The Board reversed and cancelled the Area Manager’s notice of trespass on the following — 
grounds: 


1. The question of use and occupancy of a mining claim or site is a question of fact, 
and law. The Wills brothers must be given notice and the opportunity to be heard 


(a contest hearing) as the due process requirements of the Constitution demand it. 
The proper vehicle is a surface use contest pursuant to the Crawford doctrine (Bruce 
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Annotated Case Law of the Surface Management Program 
Under 43 CFR 3802 and 3809 


R_ Crawford et ux, 86 IBLA 350, 92 ID 208 [1983]), 43 CFR 3712, and Bureau 
Manual Section 3893. 


2. The notice of trespass was fatally flawed in that the notice did not specifically 
state which County codes and ordinances were being violated, did not specifically list 
those actions required of the Wills brothers to bring themselves into compliance with 
those codes and ordinances, and did not provide the Wills brothers with a timeframe 
for compliance actions to begin or be completed by the Wills brothers. 


Rex Kipp Jr, Justin Kipp; 115 IBLA 1, 3 (1990). This is a NEPA adequacy issue concerning 
a right-of-way (ROW) EA and FONSI. The Board reversed the BLM’s FONSI as the EA 
was clearly inadequate. The EA lacked a discussion of the environmental impacts of the 
proposed actions and the alternatives. The Board then struck down the FONSI on this 
basis. 


Idaho Natural Resources Legal Foundation, Inc et al; 115 IBLA 88, 91 (1990). This is a 
NEPA case where the appellents charged that the BLM EA and FONSI failed to "..take a 
hard look at the issues, identify the relevent areas of concern, or make a convincing case that 
the environmental impacts would not be significant." The Board reversed the BLM as the 
EA did not discuss mitigation measures or the effect of MOU’s with the State as to 
management of the proposed riparian project. The EA analysis could not support the 
FONSI. 





Robert L Baldwin, Sr and E Rose Baldwin; 116 IBLA 84, 88 (1990). The Baldwin’s filed a 
3802 Plan in a WSA for placer mining operations in Arizona. BLM denied the Plan on the 
basis that reclamation could not be completed prior to the IMP deadline and that experience 
from nearby operations, outside of the WSA but nearby in the same physiographic area, had not 
been able to achieve sucessful revegetation for several years, due to climatic conditions. The 
Board upheld the BLM decision, as the Baldwin’s could not show any error in the BLM’s 
analysis of the reclamation situation in the EA. 
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Annotated Case Law of the Surface Management Program 
Under 43 CFR 3802 and 3809 


Eric L Price, James C Thomas; 116 IBLA 210, 221 (1990). The appellent’s filed a 3809 Plan 
within the California Desert Conservation Area (CDCA) just outside of a WSA, but within 
Class C land (controlled use, determined under § 202 of FLPMA to have Wilderness 
characteristics and worthy of further study as such). The area manager rejected appellent’s 
Plan as the operation would degrade the visual quality of the Class C area, as seen from within 
the adjacent WSA, and that the reclamation could not be completed in the Class C area by the 
IMP deadline for the adjacent WSA. The Plan was deemed not to be in conformance with 
the CDCA land use plan pursuant to § 601(f) of FLPMA. 





The Board struggled with this one, focussing on the CDCA Plan designation of Class C 
(suitable for wilderness) but not sent forward as a WSA. The Board finally affirmed the 
BLM decision on the basis of: 


1. The Secretary (both Andrus and Watt) had signed the CDCA Plan as a 
Secretarial Decision. 


2. The legislation (§ 601[f] of FLPMA), contained special management prescriptions 
for all actions within the CDCA. 


3. The Class C lands were considered and classified under both § 202 and 601(f) of 
FLPMA. 


4. The 3809 regulations (3809.0-5[k]) provide for extra protection and consideration 
of additional values within the CDCA that are not applicable to regular public lands. 
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Annotated Case Law of the Surface Management Program 
Under 43 CFR 3802 and 3809 


Uintah Mountain Club et al; 116 IBLA 269, 274 (1990). This was a NEPA challenge to a 
sodium propecting permit in Utah. The appellents charged that an EIS was required and 
that the permits should be rejected. The adequacy of the EA and FONSI were the issues. 
The Board found that: 


",..in determining that an EIS is not needed, a FONSI will be affirmed if the record 
establishes that a careful review of environmental problems has been made, relevent 
areas of environmental concern have been identified, and the final determination that 
no significant impact will occur is reasonable in light of the environmental analysis 
(see Hoosier Environmental Council, 109 IBLA 160, 172-73 [1989]; Glacier - Two 
Medicine Alliance, 88 IBLA 133, 141 [1985]). A party challenging a FONSI 
determination must show that it was premised on a clear error of law or a demonstrable 
error of fact or that the analysis failed to consider a substantial environmental question 
of material significance to the action for which the analysis was prepared (Hoosier 
Environmental Council, supra; United States v Husman, 81 IBLA 271, 273-74 [1984]). 
Mere differences of opinion provide no basis for reversal if BLM’s decision is reasonable 


and supported by the record on appeal (Glacier-Two Medicine Alliance, supra at 
141)." 


The Board affirmed the BLM FONSI on the above criteria, as the appellents were unable 
to demonstrate that the BLM erred on any of the above requirements. 


Murray Perkins, International Silica Corp; 116 IBLA 288, 300 (1990). Suit for Judicial 
Review filed Nov 28, 1990 - Murray Perkins and Charles Heisen_v_ United States 
Department of the Interior; Civ CV-S-90-849-PMP-LRLK, District of Southern Nevada, Las 
Vegas. This is a rare split opinion of the Board on surface management issues. Appellents 
filed a 3802 Plan of Operations (PoO) for road access across several portions of a WSA to 
reach existing pre-FLPMA mining claims and sites not within the WSA. BLM rejected PoO 
as IMP deadline for reclamation had passed and because other access across private and the 
NPS Lake Mead NRA may be available. Appellents built portions of the road anyway in the ~ 
WSA while the PoO was being processed. BLM required roads to be reclaimed. Appellents 
argued both grandfathered and valid existing rights, but presented no evidence of operations 
on the ground as of October 1, 1976. . 
The majority opinion affirmed BLM’s decision as the appellents failed to show that 
reasonable alternative access accross private and NPS lands was not available. The 
unauthorized roads were ordered to be reclaimed. 
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Annotated Case Law of the Surface Management Program 
Under 43 CFR 3802 and 3809 


The concurring minority opinion expressed the view that the entire issue turned on the question 
of "manner and degree" of operations existing as of October 1, 1976. As the appellents produced 
no evidence of operations existing as of October 1, 1976, they were not entitled to access, and 
the rest of the issues were moot. The minority opinion expressly rejected the majority’s 
alternative access concept, stating that if an operation was existing on October 1, 1976, the 
burden of proof shifted to BLM. The BLM must show that the grandfathered activity will result 
in "unnecessary or undue degredation." 


The minority noted that Congress provided for the continuence of existing operations, even 
if the operation totally destroyed the WSA’s suitability for wilderness. BLM can restrict 
such existing operations only by showing that the proposal is unnecessary (in a exploration 
or mining context), or that the operation is being conducted in an "unminerlike manner" 
(43 CFR 3802.0-5[1]). The minority concluded that : 


"It is not enough to show that this degredation might be avoided if the operator could 
take some other course of action. It must be shown that the alternative course of action 
is available to the operator, that it does not restrict the manner and degree of operation 
beyond that which was being conducted on October 1, 1976, and more importantly, the 
other course of action will result in a reduction in the degredation of the affected lands." 





Murray Perkins and Charles Heisen have filed a suit for judicial review and reversal of the 
Board’s decision in the Federal District Court for Southern Nevada. The plaintiffs argue 
that they have a right of access to their pre-FLPMA mining claims under 30 USC 22, and 
43 USC 1732(b) [§ 302(b) of FLPMA]. They argue that the minority opinion correctly 
States the legal and regulatory requirements for access to mining claims accross public lands 
under both FLPMA and the 1872 Mining Law. 


Red Thunder, Inc ET AL, 117 IBLA 168, 198 (1990); 97 ID 263, 280 (1990). This case 
involves the expansion of the Zortman-Landusky Gold Mine in Montana and is focussed 
upon NEPA and AIRFA issues. The mine was orginally permitted in 1979 and covered by | 
a State of Montana EIS. The mine is a heap-leach, cyanide extraction operation. The BLM 
was processing an amendment to the PoO for a new leach pad (#11, ten are already in use). 
The issues raised by appellents were cyanide leakage into surrounding waters and Native 
American religious concerns, as the hills nearby were traditional "vision quest" areas. The 
Board affirmed the BLM as to the Native American issue, as the process and output were 
the same as their earlier holding in The Blackfeet Tribe, 103 IBLA 228 (1988). 
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Annotated Case Law of the Surface Management Program 
Under 43 CFR 3802 and 3809 


The Board found that the EA, as tiered off of the 1979 State EIS, was complete and 
adequate. However, there were unresolved questions concerning the long term behavior of 
residual cyanide left in the heaps after rinsing. The BLM stipulated that Zortman-Landusky 
prepare a study of this situation, and BLM reserved the right to prepare a supplemental EIS 
on the cumaltive impacts question of residual cyanide if the results of the Zortman- 
Landusky study required it. The Board then affirmed the BLM action, citing its holdings 
in Upper Mohawk Community Council et al, 104 IBLA 382 (1988). 


Edmund Key, 117 IBLA 274, 280 (1991). This case deals with pre-FLPMA mining claims 
in a WSA and the question of PoOs, surface use, and "manner and degree." The Folsom 
Area Manager (California) approved a PoO in 1987, which contained the occupant’s pre- 
existing buildings and structures. In April, 1989, the Area Manager ordered the cabin and 
structures removed, as the IMP deadline for California had passed. 


The Board, on appeal, vacated the Area Manager’s decision and remanded the case back 
to Folsom RA. The original PoO had no provision for removal timeframes of buildings or 
reclamation actions. The claimant’s position was that the cabin and structures were pre- 
FLPMA and he has grandfathered as to "manner and degree", and not subject to the IMP. 
The BLM produced no evidence to contradict Key’s submission in his Statement of Reasons. 
The Board instructed BLM to re-evaluate its position based upon the appropriate regulatory 
framework and the factual evidence on the ground. 


Richard W_ Taylor, 119 IBLA 310, 318 (1991). This case involved 3 post-FLPMA placer 
claims that are partially in and out of a WSA in the Folsom Resource Area, California. The 
BLM denied a 3802 plan of suction dredging and required Taylor to remove existing 
buildings and structures from the claims, as the WSA reclamation deadline had passed. The 
Board reversed and remanded the BLM decisions on two of the claims, as the structures 
appeared to be outside of the WSA boundries, and BLM supplied no maps or evidence to 
show that they were inside the WSA. 


Mr & Mrs Michael Bosch, 119 IBLA 370, 374 (1991). This case started out as a occupancy — 
trespass situation, with a FLPMA lifetime lease issued to Elberta L Bosch, mother of the 
appellent in 1985. In 1989, BLM determined that Elberta had left the site and that her son 
Michael and family were living on the property, in violation of the FLPMA lease. BLM, 
considered the lease terminated, ordered the son off, and the buildings removed. A notice 
of tresrass was issued when Michael Bosch refused to leave. Michael claimed his right of 
occupancy under the mining laws, as they occupied the land under a mining claim, properly 
located, recorded, and maintained since 1982. 
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Annotated Case Law of the Surface Management Program 
Under 43 CFR 3802 and 3809 


The Board set aside the notice of trespass and remanded the case back to BLM for a 
Surface Use determination under the Crawford doctrine to determine if the Bosch’s 


continued occupancy of the mining claim was reasonably incident under and necessary under 
the mining laws. 
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Annotated Case Law of the Surface Management Program 
Under 43 CFR 3802 and 3809 
Judicial Decisions 


State of Utah vs Andrus, 486 F. Supp. 995, 1012 (D C Utah, 1979). This case interprets the 
clause "manner and degree" found in § 603 (c) of FLPMA. The Court ruled that "when the 
Statute refers to existing uses being carried out in the same manner and degree, it is 
referring to actual uses, not merely a statutory night to use." 


Bales v Ruch, 522 F. Supp., 150 (ED Cal 1981). This case dealt with an occupany trespass 
by the Bales brothers on a placer claim in the Folsom Resources Area. The claims was on 
an old gold bearing gravel bar. The Bales set up trailers, outbuildings, and garden plots. 
Trash and derelict vehicles abounded, as did sanitation problems. The Area Manager 
served them with a notice of trespass, giving them 30 days to move off or have the 
Government seize and sell all property. The Area Manager also required them to file a 
Notice under the 3809 regulations for any surface disturbance actions, including those 
existing. The Bales went straight to District Court, seeking an injunction against the BLM 
seizing their property and restraining the BLM from interferring with their "mining activity." 


The Court found, after hearing oral argument and written briefs, that the Bales must comply 
with the 3809 regulations, and that all nonmining related property must be removed form 
the claim. The Court gave the Bales 30 days to comply with the 3809 regulations. The 
Bales refused to comply. The Court then ordered the Bales to vacate the claim and 
authorized the BLM to seize all property left on the claims after 30 days. The Court also 
ordered the Bales brothers not to set foot upon the public land again without the proper 
BLM authorizations. The U S Marshall’s Office eventually evicted the Bale’s from the claim 
and the BLM disposed of the tangible property. 


Rocky Mountain Oil and Gas Association vs Watt, 696 F. 2d 734, 750 (tenth circuit, 1982). 


"Congress intended to limit existing mining and grazing activities to level of physical activity 
being undertaken on date of this chapter’s [§ 603 (c) of FLPMA] enactment, and to regulate 
post-enactment activities so as to prevent impairment of wilderness characteristics." 


Cabinet Mountains Wilderness/Scotchman’s Peak Grizzly Bears vs Peterson, 685 F. 2d 678 


(D C Circuit, 1982). If modifications to a project completely compensate for any adverse 
environmental impacts coming from the original proposal, the statutory threshold of 
significant environmental effects will not be crossed, and an EIS will not be required. 


Judicial Decisions December 1991 





























orl morrisi sen etl (RTCH ar J ce | . 
ott nociw" tet balun titoD bs AMIIT. 


Sener e: i 


auegaoy ynequood ne riiw iissbh pers edt ‘(582F ie) a) 021 
00 ew ectislo ofT 2914 sooipored modo ods al mins ye 
2olg debiag bas zgcibligciuo gislian qu tee eoleG oT! 4 
regsneM sodA efT .emoldoig noltstinge bib a 
» 96 oved vo To ovom of eyed OF mod) gaivig 
e sift od mods basiups: ols 7ogsmaM perA ofl . 
svod? snibuloni anotioe sosduatelh sestibe ‘yn pr nl 

MAS olf rats ge noitonuini os gukdaoe wo sina at 
‘wiiviias gainicn" tier) deiw grenstiotnl roe masini. gniciin 










yigmos teum aslatl ort lad! ztsind asahw bans 109 
aria? bevonist.ed jauit areqo ry Saisie goinimaon Ils te 
afT anoltaluge: CPOBE ont carw yignnes of eyeb 0: oled , 
ban misl> orf? oissev of eslatl er) betebio mod) meee 

cals nwo sdT yeh (OE retig emiels ods oo fel y | 
roqorg sel suoditiw aigge bral ca onl) noqu 300 


AS8OT sieprio dymaz) O2T SEV HS A O00 eV 
‘Civnon \nsietla Yo level of zsitiviton patting tbe 

_ Mblsgs.o) bap anondonns [AMAT jo ui 
* 22ininshowas zzsrishliv Yo 2 


8Te bE 4 268: noses 2s. Sh & D aaeknot ca valall 
onvin oa ara em ae mm ae 
jo biodgendy yrotnate ad , a sod ani, 
: Dip om to 





Annotated Case Law of the Surface Management Program 
Under 43 CFR 3802 and 3809 
Judicial Decisions 


California Coastal Commission vs Granite Rock Company, 480 US 572 (1987). This case 
dealt with the central question of how far may a State regulate mining activities on Federal 
land under the Mining Laws. While dodging the central issue on the grounds of ripeness 
(the suit was premature) the Court noted that zoning of Federal land by a State was not 
permissible as Congress, by passage of both FLPMA and National Forest Management Act, 
placed Federal land use planning and zoning with the Federal Government, and not with the 
States. However, the Court also noted that the States may reasonably regulate environmental 
conditions on Federal lands where those regulations do not prevent the exercise of 
Congressionally granted nights (the right to mine under the mining laws). 


First English Evangelical Lutheran Church of Glendale vs County of Los Angeles, 
California, 107 S. Ct 2378, 2400 (1987). Land use zoning was used to prevent First English 
from rebuilding a church camp on a flood plain, destroyed by a flash flood. The Court ruled 
that the ordinance preventing rebuilding constituted a "taking" by inverse condemnation under 
the Property Clause of the Constitution and that First English was owed the full economic 
value of its property by the County. 


James Patrick Nolan ET UX vs California Coastal Commission, 107 S. Ct 3141, 3164 (1987). 
Nolan had a rental house on the beach and owned the beach, sandwiched between two 
public beaches. The Commission refused to grant Nolan a building permit to repair his 
house unless he granted the State, without compensation, an easement for public access 
across his property. 


The Court ruled that a State may use its zoning authority in conjunction with its police 
power to legitimately advance a program for a public purpose. However, it must pay just 
compensation for any private rights it wishes to condemn by eminent domain. A State may 
not exercise its police powers for zoning purposes for the benefit of a local constituency to 
the detriment of a property owner. Any rights the State wishes to acquire must be paid for. . 


Sierra Club v Penfold et al, 664 F. Supp. 1299 (1987); aff’m Sierra Club v Penfold, 857 F. 
2d 1307 (9th Circuit, 1988). Notices under 43 CFR 3809 are "enforcement actions" under 43 
USC 1732(b) and are therefore not subject to NEPA. Enforcement actions are not considered 
to be "Federal actions" within the meaning of section 102 of NEPA. The Courts also ruled 
that the 1983 amc=dments to the 3809 regulations are void as they apply to Alaska, as 
Sectio 810 of ANILCA was not complied with. 


Judicial Decisions December 1991 
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Annotated Case Law of the Surface Management Program 
Under 43 CFR 3802 and 3809 
Judicial Decisions 


F. Dale Robertson, Chief of the Forest Service vs Methow Valley Citizens Council et al, 109 
S. Ct. 1835 (1989). The Supreme Court, in this decision, struck down the requirement to do 


"a worst case analysis" in an EIS. As long as the agency "takes a hard look" at all the issues, 
based upon all reasonably available information, the requirements of NEPA have been met. 
It also noted that an EIS, under the language of NEPA, is a public disclosure document, and 
not a decision making document. The purpose of NEPA "is to prescribe a process for 
preventing uninformed-rather than unwise-agency action." The final decision is the agency’s 
after due consideration of all the issues, facts, and available mitigation measures know to 
it. 


John O Marsh, Jr, Secretary of the Army et al vs Oregon Natural Resources Council et al, 
109 S. Ct. 1851 (1989). This case contained the same issues as Robertson, supra and the 
additional issue of when a supplemental EIS must be prepared. After reiterating its findings 
on worst case scenarios in Robertson, supra, the Court held that: "An agency must apply a 
"rule of reason" and prepare a supplemental EIS if there remains a "major Federal action" to 
occur, and if the new information will affect the quality of the human environment in a 
significant manner or to a significant manner not already considered." 


Murray Perkins and Charles Heisen vs United States Department of the Interior, CV-S-90- 

849-PMP (LRL), (District of Nevada, filed 11-27-90). This suit is filed as request for judicial 

review of the IBLA decision in Murray Perkins, International Silica Corp; 116 IBLA 288 

(1990). The questions are access through a WSA for pre-FLPMA mining claims located 

outside of the WSA, and costs for reclamation of an unauthorized road constructed through 

the WSA by Mr Heisen. Motions for Summary Judgement have been filed and accepted 
by the Court. Final pleadings are due to the Court by January 10, 1992. 


Judicial Decisions December 1991 
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